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FINDINGS AND ORDER 


AND NOW, this ao * day of pe- , 1988, 
after having examined the Report and Record of the County Inves- 
tigating Grand Jury of May 15, 1986, this Court finds that the 
said Report is within the authority of the Investigating Grand 
Jury and is otherwise in accordance with the provisions of the 
Grand Jury Act. In view of this finding, the Court hereby accepts 
the Report and refers it to the Clerk of Court for filing as a 


- public record. 
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WE, the County Investigating Grand Jury of May 15, 1986, 


fing been charged by the Court to investigate the events of May 


1985 and subseGuently, arising from and related to the service 
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I. INTRODUCTION 


On May 13, 1985, the Philadelphia Police Department, at the 
direction of Mayor W. Wilson Goode, attempted to serve a search 
warrant and various arrest warrants at 6221 Osage Avenue, the 
headquarters of an armani aaki called "MOVE." An urban disaster 
of scarcely imaginable proportions resulted. 

The immediate toll of the May 13th assault was unprecedented: 
eleven people died, an entire neighborhood lay in ruins, and two 
hundred and fifty people were left homeless. This debacle's more 
far-reaching costs and effects will probably never be accurately 


assessed. The suffering and human misery incurred by the partici- 


- pants and the displaced alike are incalculable. Some officers 


involved in the confrontation have left the Philadelphia police 


force because of psychiatric disabilities caused by the incident. 


. Others, including the displaced victims, have been psychologically 


scarred. Many people will be affected by fhis incident nox the 
rest of their lives. 

The tangible costs to the Philadelphia taxpayers are somewhat 
more quantifiable and eventually may be tabulated. Undoubtedly, 
the total cost will be staggering. 

A separate grand jury investigation, for example, has 
already considered the Osage Avenue rebuilding effort and noted 
in its 1987 report that more than $9 million had already been 
spent although the project's total cost should have been about 


$6.5 million. 


On February 19, 1988, it was reported that, according to 
City records as of that date, the projected cost of the MOVE con- 
frontation had risen to $19.2 million. This figure included 
rebuilding costs, relocation costs, and the City funds expended 
to provide private legal representation for Mayor W. Wilson Goode 
and other administration officials involved in the incident, as 
well aS the money spent to finance the investigation ordered by 
Goode and conducted by the Philadelphia Special Investigating 
Commission (better known as the MOVE Commission). The $19.2 mil- 
lion, however, did not include either the expense of the prior 
grand jury investigation into the Osage Avenue rebuilding efforts 
or the expense o, this grand jury investigation which was convened 
only after the completion of the MOVE Commission's work. Appar- 
ently, it also did not include any estimate as to the ultimate 
price tag for the many civil suits now pending against the City 
of Philadelphia and its officials. Their final resolution may 


well prove extremely costly to the City and its citizenry. 


Using the statutory procedures which are available only to 
investigating grand juries, and which therefore were unavailable 
to the MOVE Commission, we, the Special Investigating Grand Jury 
of May 15, 1986, have reviewed all of the events surrounding May 
13th. Because of the powers peculiarly available to us, we have 
been able to conduct an exhaustive and dispositive investigation, 
and to determine whether any criminal charges are warranted. 


This has been a huge undertaking. The commitment of resources, 
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however, was well justified, as this incident demanded as full 
and complete an investigation as possible. We are satisfied that 
our investigation accomplished that goal. 

More than one hundred and twenty-five witnesses appeared 
before us during the course of our inquiry. The quality, as well 
as the quantity, of this testimony warrants reference. One of 
the significant advantages of secret grand jury testimony is that 
witnesses are more candid and critical than those being questioned 
in a public forum such as the MOVE Commission. As a result, Police 
and Fire Department witnesses spoke more freely and critically 
before us than they had previously. Further, many others, who 
had earlier refused to testify, voluntarily appeared before us 
and testified under oath. 


The investigating attorneys and investigators also interviewed 


a plethora of additional witnesses. For example, all neighbors 


_ within two blocks were interviewed. There was extensive interview- 


ing of Fire Department personnel which wefi® beyond interviews 

with every Fire Department official on the scene. Attorneys and 
investigators alike went out to fire stations to talk to every 

fire fighter who was present on May 13, 1985 to determine what 

they learned or saw. Interviews also were conducted with as many 
police officers on the scene as was possible. Many of the individ- 
uals thus interviewed as part of our investigation were not called 
to testify before us only because it was determined that they had 


nothing additional to offer which would be germane to our inquiry. 


Nor did investigative efforts stop with these comprehensive 
interviews. The investigating attorneys reviewed all. statements 
given to either the Police Department or the MOVE Commission by 
anyone connected with this event, all testimony given before and 
materials offered to the MOVE Commission, all of the notes of 
testimony from Ramona Africa's trial, and many other materials 
which previously were unavailable or which had not been fully 
utilized. By way of illustration, all known video or audio tapes 
from May 13, 1985 (including broadcast and unaired footage) were 
obtained and reviewed. Using these and other materials, what 
occurred on May 13, 1985 could be more accurately determined than 
previously, somtimes on a second-by-second basis. All known and 
existing radio and television tapes (again, both on- and off-the- 
air material) from all press conferences, news interviews and any 
other known media appearances relating to May 13, 1985 were also 
obtained and reviewed. As a result, when individuals such as 
Goode and Former Managing Director Leo Brooks were questioned 
before us, the attorneys were able to confront them with these 
materials, many of which the witnesses had not been able to review 
in preparing to testify. The entire MOVE Commission transcripts 
were also made part of the record before us. Frequently, witnesses 
téstifying before us were questioned about the testimony adduced 
at those proceedings. 

We are satisfied that, with one exception, we have heard 
from all witnesses, and have had access to all individuals and 


materials, either necessary or helpful to the inquiry. The 


inherent nature of a grand jury investigation, and the way in 
which this investigation was conducted, accounted for the accessi- 
bility of Many previously unavailable witnesses and sources of 
information. For example, the previously unaired and unavailable 
media film enabled us to reach new conclusions with respect to 

the spread of the fire which devastated the Osage Avenue area and 
to far more precisely determine the point at which the entire 
block was irrevocably lost to the inferno. 

Similarly, various Serious impediments to the MOVE Commis- 
Sion's functioning were of far less moment to our investigation. 
The Commission's inquiry, for example, was seriously hindered by 
the wall of Silence thrown up by attorneys for some members of 
the Police Department. In his Forward to the Commission Report, 
Chairman William H. Brown, III, noted the existence of a "campaign 
to obstruct our investigation" and discussed at length the legal 
. and other concerns raised by a Single law firm' S blanket, represen- 
tation of virtually all Fraternal Order of Police members. One 
of Brown's concerns about this arrangement was that "many of the 
individual officers Clearly had dissimilar interests," with the 
result that collective representation could have a Chilling effect 
on any potentially cooperative police witness. Our inquiry was 
l not similarly thwarted. Rather, litigation initiated by the inves- 
tigating attorneys from the District Attorney's Office resulted 
in court orders eliminating the previous blanket representation. 


Consequently, many police witnesses who had earlier followed the 


advice of counsel and refused to testify were represented by new, 
separate counsel and voluntarily appeared before us. 

Other tools were available to obtain the testimony of those 
few who still refused to cooperate in our search for the truth. 

In many instances, the investigating attorneys obtained rulings 
from the original supervising judge, the Honorable Juanita Kidd , 
Stout, that a witness must testify because no basis existed for 
claiming a fifth amendment privilege. In those rare instances 
where a claim of privilege was upheld, we had available to us a 
unique tool, the use of which was recommended by the MOVE Commis- 
sion: a limited grant of immunity to compel a witness' testimony. 
(Witnesses so @reated are not immune from prosecution; rather, 
their immunized testimony cannot be used against them in any way.) 
We carefully and cautiously used that tool to call witnesses where 
appropriate. Thus, we were able to resolve open factual questions 
bearing upon issues which could not be fully explored other than 
by a Grand Jury. 

The one potentially important witness from whom we did not 
hear was Ramona Johnson Africa. (As all MOVE members use the 
last name Africa, they will sometimes be referred to by their 
first names for purposes of clarity.) Testimony presented to us 
established that various investigators and investigating attor- 
neys met with Ms. Africa for the purpose of securing her testi- 
mony. Her response was reported to is as belligerent, arrogant, 
and consistently uncooperative. She said that any decision as to 


whether she would testify had to be a "family decision." After 


Ms. Africa conferred with her family -- MOVE members -- our inves- 
tigators were informed that she would not testify. 

We are, of course, well aware that a witness must invoke a 
fifth amendment privilege, and that a court must find that the 
privilege has been validly invoked, in order to refuse to testify 
before us. We are kiss wi aware that such did not occur here. 
It was our judgment, however, that no purpose would be served by 
forcing Ms. Africa to testify. To do so would not have advanced 
the truth-determining process with which we have been concerned. 
This was clear from testimony offered by her in other proceedings 
which indicated that the "establishment's" judicial system, and 
the sanctity of the testimonial oath, are without meaning to her 
and to all other MOVE members. Had we compelled her presence, 
she would either have stood mute, or, more likely, used her appear- 
ance before us as a forum to speak out on behalf of MOVE and its 


beliefs, rather than to testify to relevant events. Since. none 


£ 


of these alternatives was acooptabie to us, we chose ke 
her testimony. Indeed, even had we invoked our contempt powers 
in an effort to do so, there would have been little incentive for 
her to testify truthfully before us given her beliefs and her 
present incarceration. 

Notwithstanding Ramona Africa's practical unavailability, we 
believe that the investigation which we conducted was thorough. 
AS a consequence of our work, many matters and issues pertinent _ 
to May 13th and its aftermath have been resolved and details with 


respect thereto can be specified. 


Our investigation has revealed considerable incompetence and 
ineptitude. It has not, however, disclosed any actions which we 
believe warrant the filing of criminal charges. We sought to 
determine and reveal the truth, and to resolve the inconsistencies 
in the testimony heard by us. As is more fully specified in this 
‘report, we have conducted a definitive and exhaustive investiga- 
tion which we believe achieves that goal. We heard more than one 
hundred and twenty-five witnesses. We have evaluated and consid 
ered, among other things, (1) the facts as testified to by those 
witnesses; (2) the credibility of their testimony; and (3) instruc- 
tions with respect to the applicable law. Based thereon, it is 
our collective Jgdgment that no criminal charges should be lodged. 
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The specific reasons for that conclusion are set forth subsequently 


in this report. 


Although we believe that our investigation was all-encompass- 
ing and this report is complete, we would be remiss in our obliga- 
tions to the public if we did not briefly note certain difficulties 
which faced us by virtue of this incident's unique history. Grand 
jury investigations are, by their nature, secret investigations. 
The existence of a particular grand jury investigation frequently 
is not widely known; rarely are the contents of such investigations 
made public as they progress. These factors reduce the likelihood 
that actual or potential grand jury witnesses will compare and/or 
mold their recollections. Further, as developing testimony ordi- 


narily is not widely aired, there also is no attendant risk that 
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such reports will inadvertently color or affect another witness' 
recollection. 

Unfortunately, those conditions did not prevail with respect 
to this grand jury investigation because it was preceded by another, 
very public probe conducted by the MOVE Commission. Shortly after 
May 13, 1985, various individuals urged the convening of an inves- 
tigating grand Sary, a call not heeded by the then District Attor- 
ney. Instead, he successfully defeated a legal action brought to 
force a grand jury's empanelment, and chose instead to rely, at 
least in the first instance, on the MOVE Commission's inquiry. 

This course of action had some very substantial and rather unfortu- 
nate results. 

From a practical viewpoint, the first and most obvious result 
of the decision not to immediately convene a grand jury was that 
our investigation had to follow the MOVE Commission's publicly 
aired inquiry. During the Commission hearings, participants and 
potential witnesses were able to sit before heir Kelertelon sets 
day after day and hear others' versions of the events of May 13th. 
These proceedings were also extensively reported by the print 
media; exact testimony was sometimes reproduced. Many of the 
witnesses who thereafter testified before us candidly stated that 
they could not be certain how much, their recollections were colored 
or affected by their exposure to the publicly aired and printed 
testimony of others. | 

The MOVE Commission's formation-also caused the issuance of 


an administrative directive that the investigation already in 


progress by the Police Department's Homicide Unit should not pro- 
ceed. The theory behind this order was that it should not appear 
that the Department was attempting to interfere with or obstruct 
the Commission's efforts. One unfortunate result of this direc- 
tive was that detailed, specific statements which could have been 
promptly taken by detectives having some overall knowledge of the 


case were not obtained. Instead, Police Department questioning 


was halted after the generation of less helpful, and often confus- 


ing and misleading, “preformat" statements which were the product 
of interviews conducted by police officers not so familiar with 
the case. (In these interviews, police witnesses simply answered 
a standar set of queşġions which bore no relationship to the 
role of tiie. inividiai officer being interviewed.) Inaccuracies 
and misunderstandings may also have arisen because it subsequently 
was the consistent policy of the MOVE Commission investigators, 
when they later took over the investigatory efforts, not to allow 
the individuals interviewed immediately to review and correct the 
investigatory summaries of those interviews. The possibility 
also cannot be discounted -- although we have found no evidence 
specifically supporting such a theory -- that some witnesses used 
the hiatus before this investigation was commenced to mold their 
testimony, after having the benefit of hearing others and seeing 
what matters were of interest to those investigating under the 


Mayor's mandate. Moreover, at the very least, the delay in con- 


vening this grand jury investigation created the. possibility that 
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the passage of time dimmed the memories of some witnesses on whom 
we had to rely. 

In making these points and raising these possibilities, we 
do not intend to criticize the work of the MOVE Commission or its 


members. While we differ with some of their analysis. and conclu- 


i 
Í 


sions, we believe that the Commissioners acted professionally and 
performed a valuable public service. For that they should be 
commended. The fact remains, however, that, by preceding this 
Grand Jury, pursuant to the Mayor's directive, the Commission 
inadvertently may have shaped or affected the testimony available 
for us. The possibility also exists that they created legal prob- 
lems (more fully discussed later) which could have been very sig- 


nificant had criminal charges been brought. 


By way of introduction, it remains only for us to briefly 
_ Outline the format and objectives of our report. Based on the 
necessarily limited evidence available to Mew, and absent sub- 
stantial legal analysis, the MOVE Commission offered in its final 
report not a narrative of events but numerous factual findings 
and putative legal conclusions with respect to certain conduct 
which occurred. For example, absent the duty or authority to 
issue criminal charges, the Commissioners felt free to label cer- 
tain conduct as "grossly negligent" and other conduct as "reckless," 
terms which are statutorily defined for purposes of charging indi- 
viduals with crimes. In contrast, we have chosen to discuss at 


length not only the events of May 13th but also all significant 
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preceding and succeeding events and to include in those discussions 
our factual findings and legal conclusions. The latter are based 
on legal analysis which was not undertaken by the Commission. In 
that way the basis for our disagreement with certain of the Commis- 
Sion's findings and conclusions will be clear. Otherwise stated, 
we have undertaken in this report to fully summarize, discuss and 
analyze one of the most massive grand jury investigations in Penn- 
sylvania history. 

Additionally, we have determined that we will offer only 
very limited recommendations. One of the MOVE Commission's 
accomplishments was to offer numerous suggestions regarding (1) 
the future operations, of City government and City departments, 

(2) local responses to crisis situations, and (3) the proper 
enforcement of certain laws and regulations. We believe that 
such matters, which were particularly addressed to the proper 
functioning of City government, are best left to and most appro- 
priately discussed by a Commission convened by the City's Chief 
Executive. Our recommendations, therefore, are far fewer in 
number and relate primarily, but not exclusively, to the enforce- 
ment of the criminal laws, the principal focus of our inquiry. 

Lastly, it would be impossible to duplicate in this report 
the public outrage which surfaced in the wake of this disaster 
and to even try to do so would be less helpful than the path we 

have chosen: To lay out in one cohesive and dispassionate docu- 
ment the essential facts as we find them to be, together with our 


analysis and explanations as to why charges will not be brought. 
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Sns : We have conducted a far-reaching and comprehensive investiga- 


tion. The facts, as we find them to be, can and should speak for 


a | 

a themselves. 

re i Our detailed report follows. 
i 
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II. HISTORY OF MOVE 


The police who sought to serve search and arrest warrants at 
6221 Osage Avenue, Philadelphia, early on May 13, 1985, faced a 
remarkable urban scene: A fortified city rowhouse with three 
rooftop structures, two of which were bunkers. The extensive 
nature of the fortifications, however, did not become readily 
apparent until later in the day as the assault on the house 
progressed. 

As of May, 1985, nearly two decades had passed since MOVE'S 
founding. During that time, the group had evolved from a small, 
non-violent, back-to-ngture organization, to an extremist group, 
wel touwaerioad in the art of urban terrorism. Founded by Vincent ’ 
Leaphart, who was later known as John Africa, MOVE first appeared 
in Philadelphia in the mid to late 1960's. Initially, this peace- 
ful group demonstrated for various causes and was philosophically 
opposed to modern technology. Some witnesses told us that the 
name "MOVE" was meaningless. One picnHee, however, said that 
they began with the concept "movement on vocational education" 
and adopted their name because they "favored movement, rather 
than stagnation." 

By the early 1970's, MOVE was regularly demonstrating to 
express their beliefs in the natural law. They sought, for example, 
to have zoo animals returned to their marenta habitat. During 
their protests, they began to use extreme profanity and to engage 


in unruly and other behavior which caused them to be arrested. 
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Their subsequent court appearances were punctuated by both disrup- 
tions and contempt citations. These, in turn, resulted in jailings. 


While members were jailed, the group's membership grew. (Although 


l 
i 
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MOVE members themselves distinguish among members, supporters and 
sympathizers, this report will use the term "member" to include 
all those adults closely associated with MOVE.) 

MOVE remained a non-violent -- but highly vocal -- radical 
group until the spring of 1977, when members appeared at their 
West Philadelphia house wearing fatigues and brandishing weapons. 
Arrest warrants were subsequently authorized for some members, 
but not served. A protracted period of negotiations between the 
City Administration of Mayor Frank L. Rizzo and MOVE followed 
concerning the service of the warrants, as well as the abatement 
of the numerous health and other code violations associated with 
MOVE's back-to-nature life style. By 1978, the MOVE residence 
was not only a health hazard but also a fortified compound. 

Ultimately, on August 8, 1978, afterall negotiations failed, 
the City sought to evict MOVE from their Powelton Village home 
‘based on a Common Pleas Court eviction order. This action was 
‘preceded by a lengthy and futile attempt to restrict access to 
the house and to "Starve out" the residents in order to avoid 
Violence with the heavily fortified and armed MOVE members. The 
‘plan to accomplish the eviction was prepared three months prior 
‘to its implementation, and rehearsed and finalized for another 

“pix to eight weeks. The intent of the planners was to evict the 


house's residents without injury, using the least possible force. 


LS 


The City's plan unfortunately failed. MOVE refused to sur- 
render and retreated to the house's fortified basement by the 
time the police entered. A gunfight followed. No MOVE lives 
were lost. However, five police officers and several firemen 
were wounded -- two severely -- and Police Officer James Ramp was 
killed before smoke and water forced MOVE's surrender. Subse- 
quently, nine adult MOVE members were convicted of Officer Ramp's 
murder. 

For four or so years after the 1978 eviction and shootout, 
MOVE was substantially less visible. In the early 1980's, police 
learned that group members were residing in three West Philadelphia 
houses, including @221 Osage Avenue, the home of Louise James, 
mother of MOVE member Frank James Africa. Various MOVE children 
and one adult arrived there in 1982. This was one of the two. 
MOVE residences in which outside loudspeakers were installed. 

Beginning in 1982, complaints were made about the behavior 
of the 6221 Osage Avenue occupants who were far more aggressive 
than the residents of other MOVE houses. Police conducted sur- 
veillances over the next 2-1/2 or so years but were ordered by 
the City Administration to avoid confrontations with MOVE members 
despite the complaints of many citizens about their activities. 

‘MOVE members did not restrict their disruptive activities to 
harassment of their Osage Avenue neighbors. Between November of 
1982 and January of 1983, they sent irene letters to ten 
Philadelphia judges and somewhat less threatening letters to vari- 


ous state and national officials. No charges were brought as a 
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result of these letters. The judge who had presided at the ear- 
lier murder trial of MOVE members, however, was placed under guard 
because of the violent nature of the threats made. 

In the months following, MOVE's behavior became increasingly 
violent and anti-social. In April of 1983, for example, a former 
MOVE member was esaa and injured merely because he was earning 
a living and engaging in a somewhat normal lifestyle. 

Life for the neighbors also became increasingly unbearable. 
MOVE members' poor hygiene and their many animals, who fed off 
raw meat and garbage left outside by the group, caused insects 
and rodents to invade the neighborhood. In September of 1983, a 
neighbor, who sought to rid his house of these vermin by using an 
exterminator, was assaulted by MOVE members who objected to the 
killing of insects. No action was taken against the attackers. 


That same month, the MOVE members erected fences which blocked 


.the rear alley serving all of the houses on the block. If neigh- 


¢ 


bors wished access to their garages from tH t end of the block, 
they wees reguireä to walk around to the front of 6221, ring the 
bell under a posted sign, and wait to see if MOVE would allow 
them to use the alley to reach their homes. 


Attempts by neighbors to obtain help to stop these various 


indignities went unheeded by City agencies. Politicians who were 


approached counselled restraint until after the mayoral election, 
assuring residents that the new mayor (W. Wilson Goode) would 


help them. 


17 


Life, however, became worse on Osage Avenue after Goode's 
election. Beginning on Christmas eve of 1983, the outside loud- 
speaker was used extensively to spew profanities, threats and 
harangues. We heard testimony that such harangues -- which could 
be heard as far away as Upper Darby -- would sometimes begin at 
noon and last until 2:00 a.m. We also learned that MOVE members 
would often run across the neighbors' roofs, sometimes knocking 
down their TV antennas. MOVE members also paraded on these roofs 
with guns, and slept on their own roof. 

In 1984 the house at 6221 Osage Avenue was substantially 
modified. The windows were barricaded with slats; in March a 
hatch appeared in the goof. By May, numerous free-standing build- 
ing cares a were on the roof. The harangues and threats also 
continued. On May 20, 1984, MOVE members stated that they would 
kill the Mayor and his bodyguards, and "blow up" other politicians, 
including those in the White House. On May 22, 1984, they threat- 
ened to kill any "cop" who came to the house. 

After meeting with the residents to discuss their concerns, 
in late May of 1984 Goode met with, anong ohier people, Edward 
Dennis, the United States Attorney for the Eastern District of 
Pennsylvania, in the hope of enlisting federal help. Dennis 
said, however, that simple loudspeaker threats did not warrant 
his intervention. He did acknowledge an outstanding federal war- 


rant for John Africa, but refused to act on it without concrete 


evidence that Africa was in the house. 
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The situation on Osage Avenue thus continued to deteriorate, 
with the City Administration taking no action other than the spo- 
radic monitoring of MOVE. In June, considerable dirt was removed 


from the house, causing speculation that MOVE was digging tunnels. 
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That same month, a MOVE member threatened to kill a police officer 
at a court hearing i an unrelated matter. MOVE began hanging 

raw meat on the house fences for a variety of animals to eat, and 
continued to build up rooftop materials. At a July, 1984 meeting 
with neighborhood residents, Goode reiterated a May statement 
that there was no legal basis for the City to act with respect to 
the problems they faced. The only positive results of the July 
meeting were the City's commitment to fix a blocked street drain 
and to provide mental health treatment for children affected by 
the neighborhood's atmosphere. 


Goode's July 1984 disavowal of any legal basis to act was in 


conflict with his knowledge of the facts. In June, the entire 
legal situation with respect to Osage Averte was reviewed by the 
District Attorney's Office at the Mayor's request. The memoran- 
dum which was prepared in response to the Mayor's request stated, 
ithout qualification, that probable cause existed to obtain a 
earch warrant for explosives and weapons in the house and arrest 
Warrants for some of its residents. It further noted the exis- 
tence of open bench warrants for various occupants. That memo 

8 forwarded to the Mayor on June 22, 1984 by then District 
torney Edward G. Rendell. In his cover letter, the District 


ttorney Stated "it is imperative to do something as quickly as 


19 


possible, before the situation grows even worse and before MOVE 
members receive a higher profile from increased media attention. 
Given the material which he received from Rendell, we are 
troubled by Goode's public statements in July of 1984 to the res 
dents, on May 14, 1985 in a television address to the City, and 
in later sworn testimony before the MOVE Commission, that until 
May of 1985 there was no legal basis to proceed against MOVE. I 
his testimony before us, the Mayor, for the first time, explaine 
what he meant by his pronouncement that no legal basis existed: 


Q. Now, moving ahead in time to after May 
13, 1985, you on numerous occasions spoke to 
the citizens of Philadelphia and informed 
them that there was no legal basis to proceed 
against MOVE in 1984; is that correct? 


A. That is correct. 


Q. Would you explain, since the ordinary lay 
person would interpret that to mean that there 
were not any facts to support any type of 
arrests in this case, would you explain what 
you meant by that statement? 


A. What I meant by that statement was that 
we did not have warrants signed by a Judge 
that we could go into the house and, in fact, 
make arrests as I understood the facts to be 
at that time. 

Q. And there was a decision made by yourself 
and other members of the government that that 
step of going to a Judge and seeking arrest 
warrants based on facts which make out crimes 
should not be done; is that correct? 


A. I would Sa out caer, the answer to your 
question is yes. 


The Mayor's decision not to seek viable criminal warrants, 
and to misleadingly state in July that no legal basis existed fc 


thus proceeding despite his knowledge to the contrary, was 
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apparently the product of his desire to wait out the August 8, 
1984 anniversary of the Powelton Village eviction and murder. 

The rationale of that decision, however, was never satisfactorily 
explained toʻus. 

Information in the City's possession with respect to the 
possibility of E TOR 8, 1984 confrontation was obtained from 
Louise James. Ms. James approached authorities in February 1984, 
after she was attacked by her son Frank at the direction of John 
Africa, her brother. Although uncertain whether her information 


was credible, the police were instructed to prepare a responsive 


‘plan in the event that her information was correct. This 1984 


plan was developed under the Supervision of Sergeant Herb Kitk, @ 
firearms supervisor at the Police Academy. Kirk met with various 
City departments, including the Fire, Water and Health Departments, 
and solicited the. help of Lieutenant Frank Powell, Officer William 
Klein and other Bomb Disposal Unit members. The plan's overall 
goal was to remove 6221's occupants wg, TN 8, 1984, with little 
or no injury to anyone in the event that MOVE initiated a confron- 
tation. 

The situation in July and August of 1984 was substantially 
different than it would be in May of 1985. In 1984, the MOVE 
compound's rooftop trap door was surrounded only by a three- to 
four-foot high square pile of unsecured wooden pallets. Accord- 
ing to the 1984 plan, the police would first clear the rooftop 
area and expose the trap door by using "squirts" (Fire Department 


hoses mounted on trucks). Next, an assault team, including Kirk, 
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Powell and Klein, would scale the roof and place an entry device 
(explosive charge) on the roof just over the party wall. The 
device's purpose was to blow a small hole, about eight inches in 
diameter. They would use a water charge to accomplish this: a 
Tupperware container of water, wrapped in "det" (detonation) cord 
which, when exploded, would propel the water through the roof, 
thus making a small hole with minimal risks. 

In order to be sure that device would accomplish precisely 
what was intended -- no less and no more -- there was extensive 
testing at the Fire Academy. Kirk told us that, after obtaining 
information about the roof's construction, 


3 ... we @xperimented with various amounts of 
: explosives and water to see how long it would 

take to get through this roof top. After 
four or five days of experimentation, we devel- 
oped a charge which when detonated would blow 
right through the roof top and through the 
second floor ceiling and make an entry hole 
about eight to ten inches in diameter... 
Once we had developed the charge so that it 
would open the hole up in this roof top every- 
time, we placed Officer Kline [sic] in a bomb 
protective suit and we placed this charge 
about 15 feet from him and detonated it. We 
wanted to see what the blast effect was ... 
Officer Kline [sic] volunteered to get into 
the suit and take this shock. When we were 
experimenting with the roof top, we had placed 
underneath the roof top cardboard dummies to 
see what effect the downward force of the 
water explosive would do to this cardboard 
dummy, whether it would tear it apart or cut 
it or anything ... the only damage to these 
cardboard dummies was that they would get a 
little dust debris.... ` 


After breaching the roof, the Kirk plan called for the inser- 
tion of a high volume of tear gas which would drive out the occu- 


pants even if they had tear gas masks. After the evacuation, 
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officers wearing breathing apparatus would enter to search for 
any injured people. Also included in the plan was a helicopter, 
primarily for aerial observation to be certain that no MOVE mem- 
bers were on othér roofs. Finally, it was intended that the MOVE 
children would be taken into protective custody prior to any con- 
frontation. No niope suck as obtaining the necessary court 
orders) were taken, however, to accomplish this latter goal in 
advance of the anticipated August 8, 1984 confrontation. 

If the original Plan was not Successful, there was also an 
alternative plan developed to breach 6221 Osage Avenue using shape 
charges on an adjoining east or west wall and there to insert 
tear gas. The entire plan, including this alternative approach, 
was reduced to writing -- one copy only. According to it, each 
officer participant had an assigned weapon; weapon "freelancing" 
was not permitted. 

On August 8, 1984, the City administration was prepared if 
MOVE created a confrontation with delbar Mews palice,“ Hundreds 
of police, in fact, were in position near the house, although not 
visible to MOVE. The day passed quietly, however. Relieved, the 
City did not, either immediately or subsequently, consider proceed- 


ing with the legal options previously outlined by the District 


Attorney. 


As a result of the City's inaction, the Situation on. Osage 
Avenue worsened. MOVE's fortifications were dramatically increased 
in the months following. With the cold weather's arrival, however, 


many of MOVE's offensive activities Stopped. Although the back 
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alley-driveway remained blocked, the loudspeaker threats abated 
and the odors and health hazards were less offensive. Complaint: 
were made by the neighbors about lumber piled in front of their 
houses, however, and substantial construction activity by MOVE 
WaS apparent. More dirt was taken out of the house, large trees 
"were taken in, and three separate rooftop structures were built 
two of them bunkers. The lack of official action in response to 
this activity was apparently based on a hope or belief that the 
entire matter would somehow run its course and fade away. Mayor 
Goode himself told us that, between August of 1984 and May of 
1985, he felt that the City could wait and perhaps mediate the 


problem. H@gat tempted to explain the failure of the City to 


respond: 


Q. What did you really think was going to 
happen between 1984 and 1985, except thinking 
that things were going to get worse? 


A. First of all, there were a lot of reports 
at that time that they were talking about 
moving their location out of the City ... 
there was information coming from Gerald Ford 
Africa that, in fact, they may decide to go 
to Richmond. We had numerous reports in that 
time frame as to what they likely would do. 
And, therefore, I didn't have any strong 
reason to believe that this would necessarily 
end at some point in the future in a violent 
confrontation.... 


Q. So your hope was that they may leave, and 
when they did not, and the situation got 
worse, there was a realization that the City 
had to respond if there was a legal basis to 
do so? i 


A. That is correct, sir. 
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The City's refusal to act after August, 1984, was, at best, 
extraordinarily unfortunate. As spring approached, MOVE became 
more volatile and disruptive than ever before. Neighbors were 


attacked and harangued over the loudspeaker at all hours. What 


i 
: 
i 


was a bad situation by the end of February was far worse by the 
end of April as wixbualty every form of MOVE's anti-social behav- 
ior continued unabated. MOVE's ability both to terrorize and to 
intimidate was further enhanced by the three ominous structures 
on their roof giving them clear tactical superiority over what 
had once been a quiet, middle-class neighborhood. 

That the situation on Osage Avenue had reached such a point 
by April of 1985 was, without doubt, the product of the noncon- 
frontation policy which had been followed by the City to that 
date, despite the clear legal basis for proceeding criminally 
outlined earlier. The policy, which extended to all operating 

_ departments, was to avoid any confrontations with MOVE members at 


or near their residence, absent prior me TER Goode -told us 


that he approved the policy of not sending civilian inspectors 
nd similar individuals to the house because of the possibility 
injury to them and out of a desire to protect them. He said 
hat he understood the policy to mean that 


inspectors from the Department of L & Ir “Or 
from the Gas Works or from the Electric Com- 
pany, non-law enforcement persons, would not 
go to the door without some type of clearance ` 
from the Police Commissioner or the Managing 
Director to do so. It need not be approved 

by me, but it needed to be some type of under- 
standing they would not just walk to the door. 
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Former Managing Director Leo Brooks, former Police Commis- 
sioner Sambor and other officials, however, all testified that 
they understood the nonconfrontation policy to extend to the 
police. Brooks added that it was the Mayor who had the final 
word on the policy. 

. The plain effect of the nonconfrontation policy was to place 
the residents of 6221 Osage Avenue above the law. That policy 
continued although assaults and other very substantial problems 
were related to the Mayor at a March 9, 1984 meeting. As a conse 
quence, MOVE was not sanctioned either for their refusal to pay 
utility bills, or for their violations of the Health and City | 
Codes, or fomtheir violations of the Criminal Code. For example 
although their use of the loudspeaker constituted a clear basis 
for disorderly conduct charges, none was brought. Neither were 
there attempts to force the removal of the loudspeaker. Although 
physical assaults were witnessed, no assault charges were brought 
On one occasion, police saw Frank James Africa attack Alfonzo 
Leaphart with an ax outside of 6221 Osage Avenue. Frank James, 
the weapon wielder, returned to the house and was not arrested. 
Leaphart, however, a non-MOVE member who had come into the area 
to confront his brother, John Africa, was taken into custody to 
"keep the peace." Although not eventually charged, the police 
extracted from Leaphart a promise not to return to the house. 
Similarly, the State Parole Board was discouraged from serving 
Frank James Africa and Larry Howard with outstanding fugitive 


Warrants at the house. 
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We have considered, as we are bound to do, whether the Mayor's 
failure to act, especially once a basis to act was spelled out in 
June of 1984, merits the lodging of any criminal charges against 
him. We have concluded that it does not. In reaching that result, 
we are aware that omission may be the basis for criminal liability 
if a duty to perform the omitted act is imposed by law (18 Pa.C.S.A. 
§301(b)(2)). We have also been instructed that the Home Rule 
Charter imposes upon the Mayor responsibility for law enforcement 
(Article IV, Chapter I, §4-100). 

Bearing these points in mind, the failure to act between 
June or August of 1984 and May of 1985, and the possibly imprudent 
actions’ of ’the City aa the end of April, 1985 to May 12, 1985 
(which are more fully discussed later), initially appear to sup- 
port charges of reckless endangerment, set forth at 18 Pa.C.S.A. 


§2705, which provides: 
Recklessly Endangering Another Person. 


A person commits a misdemeanor of the second 
degree if he recklessly engages in conduct 
which places or may place another person in 
danger of death or serious bodily injury. 

In order to convict someone of this crime, however, it must 
be proved beyond a reasonable doubt that the individual acted 
"recklessly," as that term is statutorily defined. (Compare the 
MOVE Commission's more informal use of this and other terms.) 
This requires proof that the individual acted with a conscious 
disregard of a substantial and unjustifiable risk. Specifically, 
under 18 Pa.C.S.A. §302(b)(3) of the Crimes Code: 

A person acts recklessly with respect 


to a material element of an offense when 
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he consciously disregards a substantial and 
unjustifiable risk that the material ele- 
ment exists or will result from his conduct. 
The risk must be of such a nature and degree 
that, considering the nature and intent of 
the actor's conduct and the circumstances 


known to him, its disregard involves a gross 


deviation from the standard of conduct that 


a reasonable person would observe in the 


actor's situation. 


(emphasis added). 

Unlike the MOVE Commission, we will use terms such as "rec 
less" and "negligent" not as they are used in common speech, bu 
only as they are set forth in the Crimes Code. Following that 
approach and analysis, we have concluded that the available evi 

dence does not support a conclusion that Goode's actions were 
"reckless" % that term is statutorily defined. 

We have already noted the Mayor's testimony that he did no 
act between August 1984 and May 1985 because there was "talk" 
that MOVE would relocate from Philadelphia, obviating the need 
for any City action at all. Although MOVE's continued fortific 
tion of its house in the winter of 1984-1985 makes this relianc 
on such talk questionable, the initial inaction nonetheless cou: 
be considered defensible (i.e., not reckless) because the extrel 
likelihood that any confrontation would be violent (as evidence 
by the 1978 incident) made its complete avoidance at least an 
objective worthy of consideration. Moreover, as is more fully 
discussed subsequently, when Goode finally decided to take acti 
he did instruct then Police Commissioner Sambor to prepare a pli 
that would safeguard the lives of ait E and he also 


instructed the Human Services Commissioner, Irene Pernsley, to 
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i 


take the necessary steps to remove the children. These actions 
were not undertaken, however, despite the Mayor's orders. 

As is more fully diseuccea subsequently, Goode did not wait 
to execute the plan when he learned that the children had not 
been picked up. He explained that this was because he "was given 
and approved a plan that indicated ... that [the police] could 
safely remove the persons ... without causing harm to them." 

And, indeed, the plan as originally formulated utilized only non- 
lethal tactics (principally water and tear gas), and even the 
hatch charges that were intended to be used had been tested and 
found to be safe. For all of these reasons, we conclude that 
neither Goode's initial inaction, nor his approval of the plan as 
formulated, were reckless, and, thus, that he could not, for these 
reasons, be prosecuted for reckless endangerment. 


We have also considered whether the Mayor's decision to pro- 


_ceed with the plan on May 13, 1985 was reckless because, even 


though the police would only fire at aoee Tariaig? (1) suppres- 
šive fire might be necessary, and (2) there was no guarantee that 
the children would be in the basement and protected from all 
police gunfire. The available evidence, however, does not support 


a conclusion that Goode was aware of these factors or that he 


consciously disregarded them. Hence, we have concluded that no 


charges are warranted under these theories. 
Finally, we have considered the Mayor's failure to act well 
before May 13, 1985. There is no doubt in our mind, whatsoever, 


that the Mayor's refusal to act sooner was, at a minimun, extremely 
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unfortunate. Further, the situation which resulted from that 
inaction is highly ironic in that the evidence before us demon- 
strates that the charges brought in 1985 were virtually the same 
charges which could have been brought in 1984 before 6221's 
extensive fortification. This was acknowledged by Goode himself 


in his testimony before us: 


Q. ‘The same condition which existed in 1984 
again existed in 1985 with the exception of 

one more individual with charges that could 

be made against him; is that correct? 

A. I would concur that essentially the same 
charges that were put forth in 1985 were | 

there in 1984, could have been done in 1984. 

Given this, we have sought to determine what caused the City 
to act in May 1985 in the face of its prior extensive and. deliber- 
ate refusals to do so. A number of facts appear to us to have 
solidified or, perhaps, compelled the Mayor's resolve. The Mayor 
admitted that Councilman Lucien Blackwell came to him and expresse 
his concern about the situation. The neighbors became far more 
vocal, forceful and visible than previously. In April and May 
they met various politicians, sought out the media, and held a 
press conference. As MOVE's work on its fortifications continued, 
the media editorialized in favor of City action on behalf of the 
neighbors who deserved peace and protection. These neighbors 
also approached the governor for help, and it was perceived by 
some Philadelphians as "not looking good" for Philadelphia politi- 
“cians that state help had been sought. Finally, and perhaps most 


importantly, the neighbors threatened to take matters into their 


own hands. 
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Such actions by the neighbors were precisely MOVE's goals. 
During a May 1984 negotiation session with Benjamin Swans, Jr., 
of the Crisis Intervention Network, MOVE members said that they 
believed "that through the alienation of the residents, that it 
would bring the city to the point of confrontation or compromise 
as it related to the release of the persons arrested ... in the 
1978 shootout." 

MOVE's strategy unfortunately succeeded. In the face of all 
of these occurrences and pressures, in May, 1985 whe City finally 
responded, using the same legal remedies that had been available 
in 1984. By that time, however, three rooftop structures includ- 
ing a huge bunker had been constructed, making a tactical plan 
almost impossible and, most importantly, extremely dangerous for 


the officers who would attempt to carry it out. 
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III. PLANNING FOR THE SERVICE OF WARRANTS AT 6221 OSAGE AVENUE 
RSE SE MARAN IS AT 6221 OSAGE AVENUE 


Planning for the confrontation with MOVE, which the Mayor 
finally recognized was both inevitable and necessary, occurred at 
two levels. City officials (including the Mayor, the Police Com- 
missioner, the City Solicitor and the District Attorney) initially 
met. to discuss various strategies for dealing with MOVE, such as 
continuing the policy of nonconfrontation, pursuing civil eating 
or initiating criminal process. Simultaneously, Police Department 
personnel met to develop a tactical plan to be implemented if the 
City elected to proceed criminally. The series of strategic and 
tactical meetings held in preparation for a confrontation are 
Siscu first. Next, we detail the tactical plan ultimately 
devised for execution of the warrants, with brief consideration 
given to planning options which were explored but rejected. 


Lastly, we discuss the numerous deficiencies in the planning. 


During our investigation we heard lengthy testimony from 
many witnesses about the City's development of the plan. This 
testimony revealed a blatant abdication of responsibility within 
the Police Department for formulating a plan, and a parallel 
abdication of responsibility within the Mayor's E AN for exe- 
cuting the plan. 

The responsibility for formulating a plan for a confronta- 
tion with MOVE was assumed by a non-ranking firearms instructor 


from the Police Academy, a sergeant from the Pistol Range, and 


32 


the commanding officer of the Bomb Disposal Unit. The supervisors 
of these men, the commanding officers of the Tactical Division 
and the Stake Out Unit, contributed virtually nothing. Similarly, 


the responsibility for executing the plan, although formally 


i 
i 
f 
i 
i 


assumed by the Mayor and the Managing Director, was borne in real- 
ity by the Police Commissioner, who was at the center of almost 
every critical decision concerning May 13, 1985. The reasons for 
this amazing leadership void among the Police Department's command 
personnel, mirrored by a similar refusal to assume responsibility 


within the Mayor's cabinet, became apparent from the testimony 


offered to us. 


A. The City's Decision to Proceed Against MOVE and 
Its Development of the Plan 


Development of the tactical 


plan by the Police Department 


In response to the escalating tensions of osade Avenue, but 


¢ 


entirely on his own initiative, Police Commissioner Gregore Sambor 
began at the end of April, 1985, to plan for a confrontation with 
MOVE, which had begun to appear likely. On or about April 30, 
1985, Sambor convened a very brief meeting with Inspector John 
Piers, the commanding officer of the Tactical Division; Captain 
Richard Kirchner, the commanding officer of the Stake Out Unit; 
Lieutenant Frank Powell, the commanding officer of the Bomb Dis- 
~ Unit; Detectives Nathan Benner and Thomas Boyd of the Major 


gations Division's Intelligence Unit; Sergeant Albert 
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Revel from the Pistol Range; and other officers. (The Stake Out 
and Bomb Disposal Units are subdivisions of the Tactical Division. 
Similarly, the Pistol — personnel are part of the Tactical 
Division.) Sambor informed the officers that the City might take 
- action against MOVE, and directed Revel to find the 1984 plan 
developed by his predecessor, Sergeant Kirk. 

Barot, along with Powell (who had been involved in planning 
for the conicontation expected in August, 1984), searched unsuc- 
cessfully for a written copy of the 1984 plan. Subsequently, 
Powell sent Sambor a memo informing him that, in any event, MOVE's 
newly constructed bunker rendered the 1984 plan tactically infea- 
sible. A few days later, on or about May 2, 1985, Powell, Revel, 
Kirchner, Benner and Boyd met informally at the Police Academy. 
Revel also asked one of his subordinate police officers, Michael 
Tursi, a firearms instructor at the Pistol Range who knew the 
weapons and personnel available at the Range, to attend the meet~- 
ing. Powell then informed those present that the 1984 plan was 
not feasible, and that they should begin devising a new one. 

According to Powell, "the real reason" that he and others 
arranged this meeting was to force Kirchner, whom Powell felt 
wanted to avoid making decisions, to assume responsibility for 
developing a plan. Powell said that he emphatically told 
Kirchner and Tiers at the meeting that it was their responsi- 
bility to devise a plan, and that if they needed any help from 
the Bomb Disposal Unit or Pistol Range to let them know. Powell 


recalled that Kirchner then responded: "Fuck it. Go in there 
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with two Stake out Units and drag them out by the hair. If they 
give me any Shit, we'll shoot them." Tursi testified to a Similar 
recollection of this comment, adding that he had not regarded it 
aS mere rhetoric and had expressed his concern to Revel (his super- 


ior) that the command structure of the Police Department was 


i 
; 
i 


approaching the situation with the wrong mentality. According to 
Powell, after the meeting Tursi expressed his fears that any plan 
Kirchner devised would pose serious, unnecessary risks to the 
police. Tursi then persuaded Powell to help him formulate a plan. 
In the subsequent days, Tursi, Powell and Revel went to 
Osage Avenue, spoke with neighbors and police assigned to the 


area, reviewed photographs, tested explosives and explored vari- 


ous options for the confrontation with MOVE. Powell said that, 
as they worked, he asked various Stake out officers to review the 
plan and offer criticisms. He also discussed the plan with an 
agent from the Special Weapons and Tactics (SWAT) Unit of the 
Federal Bureau of Investigation (FBI), wid told Powell he thought 
the plan he was developing was sound. Finally, Tursi and Powell 
Pepeatedly requested comments and Criticisms in a series of meet- 


ings with Police Department personnel (detailed below), but none 


Was offered. 
or On May 7, 1985, Tursi, Powell, Revel, Tiers, Kirchner, Benner, 
Boyd and other officers met again at the Police Academy. Tursi 

l Powell discussed the plan they were devising. According to 


» ho one expressed any objections or reservations; further, 
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neither Tiers nor Kirchner offered any help with the tactical 
planning. 

Powell further testified that on Wednesday, May 8, 1985, 
immediately after being told to attend a meeting at Sambor's 
office the next morning, Tiers phoned him. Tiers asked him 
whether he had a plan, and then said "Well, we got to have a 
plan. The Commissioner [Sambor] wants a plan. We ain't got 
nothing and we're in trouble. Can we use your plan?" Revel 
agreed to let Tiers, his superior, use their plan. 

The next morning, at Tiers' request, Powell, Revel and Tursi 
went to Stake Out Headquarters to show their plan to Tiers. Tursi 
eid ae that hey gave Tiers a copy, "and if he had any input, 
that would have been the time that he would have given it to us. 
But all he did was take the plan and say 'OK, that's it. We'll 
go with this.' And then we went directly to [Sambor's] office 
around 9:00." There, Tursi presented the plan to Sambor as one 
"drawn up by the Police Academy," which would have included units 
under the command of Tiers, Kirchner and Powell. 

On Thursday, May 9, 1985, Sambor convened another meeting at 
the Police Administration Building (PAB), attended by police com- 
mand personnel, including Edward McLaughlin, the captain of the 
Major Investigations Division, Neil Shanahan, the captain of the 
Civil Affairs Unit, Tiers and Kirchner. Powell, Revel, Tursi, 
Benner and Boyd were also present. Two members of the FBI's SWAT 
team and an FBI bomb technician also attended at the Police Depart- 


ment's request. Tursi presented the plan. No one offered any 


ekriticisms or comments. Powell testified "[Sambor] seemed to 
accept it as it was. I cannot even recall him asking any ques- 
{iens." Similarly, Tursi testified that "[W]e asked all the com- 
fand personnel in the room to play the devil's advocate with this 
thing again to see if they saw anything wrong anywhere down the 
line, and not one change or suggestion was made." No date for 
{he operation was set during the meeting, although Sambor asked 
everyone to return on ee en May 11, 1985. 

Sambor held the next meeting on Saturday morning, May 11, 
1985, at the PAB. Although the three FBI agents had been invited 
> te attend, they did not. This was the first meeting to which any 
Members of the Fire Department were invited; Fire Commissioner 
William Richmond, Deputy Fire Commissioner Frank Scipione and 
 Peputy Fire Chief Walter Miller were present. Almost the entire 
#emmand structure of the Police Department, from the Commissioner 
and his deputies down to the commanding officer of the police 
yarage, were also present, as well as those, who already had been 
invelved in the Planning discussions (Kirchner, Tiers, Shanahan, 
MeLaughlin, Benner, Boyd, Powell, Revel, Tursi and Deputy City 
Solicitor Ralph Teti). Tursi briefed everyone on the pian. 
Despite his requests for input, no one offered any criticisms. 

To Tursi's recollection, only one question was asked during the 
entire meeting: Chief Inspector Craig asked whether the chemical 
agents to be used would harm the children. Additionally, Richmond 


and Scipione offered suggestions and information concerning use 


utf the fire equipment. 


Asked whether he thought it was apparent to Sambor that his 
tactical people were not having any input, Tursi testified: 


[I]f you could picture it, there was just 
about virtually every police commander you 
could think of sitting around this table that 
had any importance at all in the command struc- 
ture, and [Sambor] would say something like, 
"All right, somebody brief us on the plan 
here." And everybody turns around and looks 
at each other like, "Well, gee, I'm not going 
to do it." They're trying to hide under 
their damn chairs. Finally, he just turned 
around and said, "All right, Mike, get up 
here and brief us on this thing." That's 
basically the way it went. 


When testifying before us, Sambor attempted to justify giving two 
individuals from the Range and one from the Bomb Disposal Unit 
the oanu A for formulating a plan. He said: 


I had noticed on other times where the prac- 
tical considerations of what the individuals 
on the street ... that actually had to do the 
job were not considered. And I wanted to 
make sure that those aspects of this opera- 
tion, if it did occur, would be considered. 
So the people who actually had to do it, that 
would have been ... cranked into the plan 
from the beginning. 


In any event, in accordance with the plan as outlined, by 
Saturday afternoon, a Philadelphia Common Pleas Court judge had 
mise arrest and search warrants, the houses to be used as police 
posts had been selected, and Powell had chosen at least some offi- 
cers for the operation. Further, Sambor had arbitrarily selected 
Monday, May 13, 1985 as the date for executing the warrants in a 
meeting with the Mayor and others the preceding Thursday. 

The final meeting before the plan's execution was held in 


the early morning hours of May 13, 1985, at the Geriatric Center 
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at 63rd and Walnut Streets. At that meeting, Kirchner, Powell 
and Sergeant Edward Connor briefed everyone on the plan, which 
was essentially unchanged from that which had been presented on 


Saturday morning. 


Planning by City officials 


While uniformed police personnel were devising a tactical 
plan during the early weeks of May, 1985, City officials held 
their own series of meetings to decide on a course of conduct to 
control the deteriorating Situation. 

On Friday, May T Diii Goode met with Brooks, Sambor, Dis- 
trict PETE Edward mendeli. City Councilman Lucien Blackwell 
and City Solicitor Barbara Mather to discuss options for proceed- 
ing against MOVE. After reviewing the most recent neighborhood 
incidents, Mather offered her Opinion that any civil action 
against MOVE would be slow, cumbersome and, in the end, would 
only result in the issuance of arrest warrants. As he had the 
year before, Goode asked Rendell to determine whether there was 
any legal basis for proceeding against MOVE criminally. Because 
those present conveyed a sense of urgency about the matter, Ren- 
dell agreed to interview police and Osage Avenue residents and 
review the evidence over the weekend, and to present his conclu- 
Sions to Goode on Monday, May 6, 1985. On that day, Rendell 
informed Goode, as he had the year before, that there was suffi- 


cient evidence to support arrest and search warrants. 
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On Tuesday, May 7, 1985, Goode met with Brooks, Sambor, Ren- 
dell, Teti and others. The Mayor then asked Rendell to prepare 
the warrants as quickly as possible and instructed Sambor to pre- 
pare a plan for their execution. According to Rendell, Goode 
turned to Brooks and Sambor at the meeting's conclusion and Said 
something to the effect that he had confidence in them and they: 
need not keep him informed of all of the details. 

Two days later, on May 9, 1985, Goode met with Sambor, Ren- 
dell and Mather. (Brooks was in Virginia on personal matters 
from Wednesday morning, May 8, 1985 until Sunday night, May 12, 
1985; while absent, he was not contacted concerning the operation. 
Rendell informed Goode, Sambor and Mather that the warrants were 
— Sambor suggested serving them on Monday, May 13, 1985. 
Although Goode initially expressed reluctance to proceed then 
because of possible difficulties in evacuating the neighborhood 
on Sunday, May 12, 1985 (Mother's Day), Sambor wanted to proceed 
because he felt any delay would only give MOVE more time to pre- 
Pare. Goode ultimately acquiesced, telling Sambor it was his 
Operation and his call in the end. Rendell testified that when 
he asked Sambor whether the police intended to use water and tear 
gas as they had in 1978, Goode interjected that he had confidence 
in Sambor and did not need to know the details of the plan. 

City officials did not meet all _together again. Brooks, who 
had had no communication with anyone regarding the plan since May : 
7, 1985, returned to Philadelphia on the evening of May 12, 1985. 


At 9:00 p.m., he met with Sambor, who (in Brooks! words) briefed 
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him on the plan's "highlights." Next, Brooks called Goode to 
brief him. (Sambor had already briefed Goode privately on May 
11, 1985, but Brooks called Goode nonetheless.) Brooks and Goode 


then agreed that Brooks would go to the Geriatric Center before 


5:00 a.m., where he would remain, keeping Goode informed by phone. 


The Police and Fire Commissioners, the Commissioner of Licenses 


and Inspections and other City officials would also be there. 
Goode said that Brooks urged him "in the strongest manner possi- 
ble" not to come to the Geriatric Center, but to remain in City 


Hall. Goode acquiesced. 


The testimony heard by us revealed an abdication of responsi- 
bility among the Mayor's cabinet for executing the plan. Goode, 
Brooks, Sambor and Richmond, although responsible for executing 
the plan, were the players least familiar with it. This lack of 
familiarity with the plan, and the tactical considerations under- 
lying it, contributed to the May 13, 1985 %®isaster. Ead these 

_ key decision-makers sought a more intimate knowledge of the 
Situation and the tactical operation, they presumably could have 
evaluated more knowledgeably the various Suggested courses of 
action (such as bombing an occupied rowhouse), rather than merely 
deferring to subordinates' recommendations. Absent this hands- -on 
knowledge, intelligent questions or thoughtful consideration of 
options was hardly possible. AS a result, ultimate eTa -makers 


were left with no course but to approve or reject subordinates' 
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recommendations based on their level of confidence in the subordi 
nate rather than the wisdom of the recommendation. 

Here, decision-makers such as Goode and Brooks lacked a real 
working knowledge of the situation and, thus, were ill-prepared 
to make decisions. Goode not only lacked the necessary knowledge 
‘but also declined to ask questions so as to acquire this knowledg 
Finally, he appeared to insulate himself from such knowledge, 
instructing his subordinates (at least according to some witness 
not to keep him informed of "details." 

In sum, as the City's Chief Executive Officer and the man 
legally responsible for law enforcement in the City, Goode dele- 
gated too mugh, deferred too often, knew too little, and asked 
too few questions. He testified that he was not in charge of the 
operation, testimony which, although legally inaccurate, sadly is 
supported factually by all of the evidence. Goode did not partic 
ipate in any of the operational planning sessions and told Brooks 
and Sambor that they need not keep him informed of the details. 
Sambor briefed Goode on the plan, incorrectly telling him that 
the Fire Department's squirt hoses would dislodge the bunker. 
Goode never grasped the significance of failing to remove the 
bunker, even though he later approved dropping a bomb to remove 


„it.l Goode simply did not bother himself with information about 


1 Goode testified that the significance of the bunker was a 
(Footnote Continued) 
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the nature of the police presence Planned for the operation. As 

a result, he had no real idea how many officers would be involved 
or what kind of weapons they would be using. According to him, 

he was surprised by the large number of police at the scene (almost 
570 officers); however, he was not surprised when he learned that 
they had automatic weapon because he "did not have any expecta- 
tions of those kinds of details." Goode also said that he did 

not Know how many people were inside the house ("As I asked ques- 
tions, the numbers went from four to five to as many as perhaps 


fifteen"), and was not aware that MOVE children had crossed a 


ae a L 
(Footnote Continued) 
"detail" of which he was not aware: 


Q. [Were you] aware of the fact that as long as the 
bunker rested on top of the house ... the police felt 
that they could not safely approach that house in any 
manner to execute the plan? i 


A. I was really not aware of those kinds of details. 
I'm sure that the people in the zere ka operational 
people who were involved understood tĦåt. But I was 
not into those kinds of details. 


Q. Did you know that the MOVE members had been firing 
at the police officers and using the bunker as a shield? 


A. Not specifically. I mean if you tell me that that 
was happening, I believe that was happening. But if 
you are going to ask me whether someone called me up 
and said they are using the bunker to fire at police 
officers, I don't recall anyone telling me that. 


Q. Did you understand the urgency of knocking the 
bunker off? 


A. I understood that they felt that they could not 
safely go onto the roof and into the house from the 
rooftop with that bunker being there. 
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police barricade, re-entering Osage Avenue just prior to the 


confrontation. 


Furthermore, Goode claimed he did not know the police 
planned to use explosives to put holes in the party walls. He 
said Sambor told him the plan 

called for them to insert tear gas through 
holes made in the walls through some type of 
poking of holes through the walls. He may 


have used the term point charge or something 
along those lines. 


* k xk 
But no one used the word explosives. 

Additionally, pode testified that Sambor told him police would 
put biik gas through the roof (as well as the walls). Finally, 
Goode also kept himself unaware of alternative plans. As a 
result, the first time he ever heard of the option of proceeding 
against MOVE by using a crane to remove the bunker was on the 
afternoon of May 13, 1985. 

Goode's detachment from the decision-making process before 
May 13, 1985 was repeated during the operation itself. Goode was 
also in Virginia for part of the day on May 12, 1985. He deferred 
to Brooks' advice that he not join the Managing Director at the 
Geriatric Center. As a result, he encountered numerous problems 
in attempting to communicate with Brooks during the day. Simi- 
larly, although Goode told Sambor that it was his operation and 
his call in the end, Goode never spoke with Sambor on May 13, 


1985. Finally, he approved the use of the satchel charge but, as 
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discussed in detail later, told us he was not aware that police 


planned to drop the charge from a helicopter. 


Other top.officials were also ill-informed during the planning 


phase. Brooks had virtually no involvement in the MOVE operation 


prior to taking charge of it as Managing Director on May 13, 1985. 


He was out of town from May 8 through May 12, 1985. He did not 


attend any of the planning meetings and did not know what was 


discussed there. Indeed, he first learned that the operation was 


underway on the evening of May 12, 1985, when he heard a news 
report as he drove back from Virginia that the Osage Avenue neigh- 


borhood was being evacuated. Shirley Hamilton, the Mayor's Chief 


of Staff, had not told Brooks about this when she spoke with him 


on May 11, 1985. Similarly, Richmond never knew that the City 


was planning a confrontation until May 11, 1985. No one from the 


Fire Department was even invited to the May 9, 1985 planning meet- 


ing. 


Pa 


Sambor, whose operation it was, appeiks to have misunderstood 


ritical aspects of the plan. Some of his ignorance appears to 


@ more convenient than real; nonetheless, his testimony leaves 
Grand Jury with the impression that he did not fully grasp 


situation. For example, Sambor claimed that -he hoped that 
Fire Department would be able to dislodge the bunker with its 
dirt guns. Indeed, Goode testified that Sambor told him the 
* Department was going to use water to knock the Duiker wee 


roof. A Fire Department official had categorically stated at 
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the May 11, 1985 meeting, however, that the squirts were not cap- 
able of dislodging the bunker. 

Similarly, Sambor's testimony was somewhat ambiguous as to 
his understanding of the tactical superiority conferred by the 
bunker and why it was absolutely critical to disable it. Although 
he said that he realized that it was critical to neutralize the 
bunker, his other testimony leaves the impression that he did not 
comprehend: that the bunker was the Pivotal factor in all planning. 
For example, Sambor testified: 


I may have had general discussions with 
[Tursi, Revel and Powell, as they were formu- 


* * * 


Well, at the time [the afternoon of 


May 13, 1985] we had decided ... and I had 
approached the subject that the bunker was 
now a very serious problem ... so that ... 


some means of eliminating [or] at least 
neutralizing the bunker had to be considered. 


Sambor testified that he did not know the "extent of the 
structures [bunkers]" and did not find out until May 13, 1985. 
By contrast, Tursi was of the opinion even in the earliest stages 
of planning that the bunker's existence was critically important, 
So much so that when he was told they could not use a crane to 
remove it, he wanted to abandon any confrontation. 

Similarly, Sambor testified (albeit with dubious credibil- 


ity) that he was unaware of another factor of ultimately critical 
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importance: the presence of cans marked gasoline On the roof, 
Numerous witnesses Present at the May 9 and 11, 1985 meetings in 
Sambor's office Said that the presence of gas cans on the roof 

Was discussed and, indeed, one of them (a Fire Department official) 
recalled that Sambor himself talked about the cans and whether 
they were filled with gasoline or water. Sambor, however, testi- 


fied: 


occurred at all, and I don't recall any dis- 


Nonetheless, despite his lack of knowledge, it was Sambor 
who briefed both the Mayor and the Managing Director on the plan. 
Moreover, once the original Plan had failed, Sambor did not solicit 
any input from either Tursi or Revel, even though they were two 
Of the three who formulated the plan. (Sambor did ask Powell if 
he or his men [the Bomb Disposal officers] had wii How ideas on 
the afternoon of May 13, 1985.) 

The next two ranking officers in the command Structure, 
Tiers and Kirchner, had Virtually no Part in the Planning prior 
to May 13, 1985 or the decision-making during that day. Neither 
Tiers nor Kirchner was able to Suggest any plan for May 13, 1985, 
although Kirchner did Propose rushing the house. This lack of 
input may reflect a lack of experience or training: Tiers was 
the commanding officer of the Tactical Division but had never 
been a member of the Stake Out Unit, experience essential for 


such a command Position. Although he was the commanding officer 
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of the Tactical Division, he did not know what types of explo- 
Sives the Bomb Disposal Unit was planning to use, and was never 
part of the discussions regarding the decision to drop the bomb. 
Finally, Tiers also seemed to think that the squirts could remove 
the bunker. 

Sambor's above-quoted testimony gives the impression that .he 
purposely chose people from the Range (Tursi and Revel) because 
the commanders (Kirchner and Tiers) were too inexperienced in 
making plans. Although the MOVE Commission report criticized 
Sambor for "exclud[ing] from the formulation of the plan the enti 
police department command structure" (Finding No. 11, p.359), we 
_ conclude thal such criticism overlooks the inherent inability of 
at least a significant part of that command structure to make any 
meaningful contribution. Indeed, it became apparent from the 
testimony we heard that assignments were made within the Police 
Department on the basis of rank alone and without regard for whet 
the officer had any knowledge or expertise in that area. ‘Because 
we are an investigating grand jury and not a public commission, 
we have not attempted in this report to recommend comprehensive 
changes in the internal operations of particular City departments 
However, the consequences here of assigning personnel without 
' regard for expertise or knowledge compel us to recommend review 
and revision of this poltey: Specifically, we recommend that the 
Police Department require training or practical experience befor« 


assigning officers to technical or specialized command positions 
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B. The Plan 


The plan devised by Powell, Tursi and Revel 


The plan devised by the police in 1985 was simply a modifica- 
tion of their 1984 plan. However, one critical factor had changed 
Since 1984: MOVE had constructed two bunkers on the roof of 6221 
Osage Avenue. (The front bunker was the larger of the two and is 
what is meant by references to "the" bunker. From intelligence 
photographs, Tursi determined that this bunker was constructed 
from railroad ties, heavy plywood, and metal.) These bunkers 
afforded MOVE a tactical superiority and made the roof inaccessi- 
ble to police. From their bunker on the roof of a rowhouse in 
the middle of the block, MOVE was able to control the street and 
the alley, thus preventing the police from gaining entrance by 
the street, the alley or the roof. 

Tursi, Powell and Revel devised the 1985 plan. Tursi and 
Revel provided tactical expertise and Powell provided his knowl- 
edge of explosives. Because of the tactical problems posed by 
the fortified bunker, the 1985 plan centered on injecting tear 
gas through the party walls of 6221 Osage Avenue, rather than 
dropping it in through the roof. The 1985 plan provided that, 
after the neighborhood had been evacuated and the electricity and 
gas cut off to the 6200 block of Osage Avenue, the police would 
demand that MOVE surrender to the arrest warrants. If ‘they did 
not, the police operation would begin. The Fire Department would 


train water from high-powered squirt guns on the bunker to 
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i frustrate MOVE's ability to aim and fire at police. Simultane- 
ously, police would fire smoke canisters into the street and the 
back alley to provide cover for two police teams (Insertion Teams 
A and B) while they entered the two houses on either side of the 
MOVE compound. (Ultimately, Insertion Team B entered 6217 Osage 
Avenue, not the uninhabited 6219 Osage Avenue, because police had 
reason to believe, from surveillance conducted on May 11, 1985, 
that MOVE had gone into and taken control of 6219 Osage asme 
Each insertion team would be comprised of members of the Bomb 
Disposal Unit and would be accompanied by members of the Stake 
Out Unit. 

= Team A, which entered 6223 Osage Avenue, included Bomb Dis- 
posal Officers Frank Powell, William Klein and Timothy Laarkamp, 
and Stake Out Officers Ghattex Mellor, James Berghaier, Lawrence 
D'Ulisse and Terrance Mulvihill. 

Team B, which entered 6217 sina Avenue, included Sergeant 
Edward Connor, a former commanding officer of the Bomb Disposal 
Unit who was assigned as a patrol sergeant in May, 1985, Bomb 
Disposal Officers Daniel Angelucci and James Muldowney, and Stake 
Out Officers Marshall Freer, Alex Draft, Michael Ryan and Sal 
Marcello. 

Once inside the adjoining houses, the plan called for the 
insertion teams to place shape charges known as "jet tappers" 
against the party walls of 6223/6221 and 6219/6221 Osage Avenue. 
Two shape charges would be placed in the party walls of each house, 


one on the second floor and one in the basement. These charges 
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would be detonated to blow small, three-inch holes in the walls. 
(Tursi and Powell rejected the suggestion of an FBI SWAT team 
agent that they simply drill a hole in the wall, because they 
feared that a MOVE member could shoot through the wall while the 
officer was drilling. They also rejected the idea of putting 
tear gas through the a e ee because these had been heavily forti- 
fied.) The insertion teams would then inject tear gas through 
these holes into the basement and second floor of the MOVE com- 
pound, thereby forcing those inside to exit. A pepper fogger (a 
portable machine which vaporizes liquid tear gas) would be used 
to inject the tear gas so as to avoid any danger of fire which 
could result if exploding tear gas grenades were fired into the 
compound, and special computations were made to insure that the 
tear gas would not harm the children. 

In addition to the jet tappers, the plan called for the 
teams to bring "hatch" or wall-breaching charges with them. These 
charges could be used to facilitate an esdape: If the police 
became trapped in the adjoining houses, they could use the hatch 
charges to blow holes in the walls of adjoining houses. The 
remaining wall-breaching charges were to be used to enter the 
MOVE compound after its occupants had surrendered. Because the 
police feared that MOVE had booby-trapped the house, they would 
wait for twelve hours after MOVE's surrender and then, having 
gained entrance to the MOVE house with the hatch ehavges) woke 
search the compound. Finally, the insertion teams would bring 


"flash-bangs," explosive devices which were intended to disorient 
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MOVE should MOVE come after the police or the police need to 
advance on MOVE. 

The plan also provided for six police posts inside or on top 
of surrounding houses (two facing the front of the compound, two 
facing the bate and two rooftop posts) to provide cover for the 
PEIE TON teams and to provide police with a vantage point from 
which to determine where MOVE gunfire was originating. See Appen- 
dix. It was hoped that, by concealing police officers inside 
these posts, MOVE would not have any specific, visible targets at 
which ’*to shoot. “In fact, Tursi testified that he never envisioned 
the gun battle that actually ensued, but instead had anticipated 
everyone inside the compound surrendering. 

Gunfire was to be carefully controlled. No police officer 
was to return fire unless given specific permission to do so from 
his Stake Out Unit supervisor, who in turn had to seek permission 
from Stake Out Lieutenant Dominic Marandola. (Marandola was sta- 
tioned in Post One, where Sambor spent most of May 13, 1985, and 
communicated by radio with Stake out Supervisors in the other 
posts.) 

Finally, medical teams would be stationed at either end of 
the block to provide relief from the effects of the chemical 


agents and juvenile aid officers were on duty to take custody of 


the children. 
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Planning options considered and rejected 


Tursi, Powell and Revel considered at least three other pos- 
ible plans for execution of the warrants: the use of a crane to 
[hove the bunker, thereby destroying MOVE's tactical advantage 
nd enabling police to insert tear gas through the roof of the 
ompound; the use of high-pressured water to remove the bunker; 
1d the use of an armored personnel carrier. These three options 
ch received varying degrees of attention; however, all three 
timately een rejected. Nevertheless, it is worth examining 
these options and the consideration given them, in part because 
he plan which was pursed failed almost immediately, and in 

art béum the consideration given these other options further 
xemplifies the miscommunication, misunderstanding and mishan- 


‘dling of the entire affair. 


During the week preceding May 13, 1985, Revel and Powell 
explored the feasibility of using a crane to remove the bunker. 
However, the City ultimately rejected the offer of a demolition 
company to remove the bunker. We heard conflicting testimony as 
to whether the City rejected the offer because it was too expen- 
sive or because it was too risky to the occupants of the MOVE 


house. 


Under immunity, Revel testified that, after the May 2, 1985 
meeting, he contacted three demolition companies. Two rejected 
Revel's proposal based on his description. Richard Geppert, 


associated with a third demolition company, went to Osage Avenue 
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and then told Revel that he, too, could not do the job. (Although 
Geppert did think he possibly could drop a ball straight down 
through the roof, Revel rejected that idea as too risky.) 

Powell testified that subsequently, on Friday, May 10, 1985, 


Geppert phoned for Revel. Revel was out, so Powell spoke with 


Geppert, who told him that, for $6,500, he might be able to remove 
the bunker using a crane by swinging a 2,000-pound ball that would 
knock the bunker off the roof. Powell relayed Geppert's message 
to Sambor, leading Sambor to believe that Geppert could nanta 
the jób. Sambor told Powell he had to go to the Mayor for the 
money and would get back to Powell. About two hours later, Sambor 
called Powell ang told him the crane option was out because he 
could nat get the money. 

Geppert's testimony is mostly corroborative of Revel's account. 
Geppert testified that, on May 9, 1985, Powell asked him whether 
he could remove the bunker. After going to Osage Avenue, Geppert 
told Powell he could remove the bunker for $3,500, if the City 
would provide armor plating to protect the crane operator. When 
Powell rejected this option because MOVE was thought to have armor- 
piercing bullets, Geppert said he possibly could remove the bunker 
from Pine Street, using an up-and-down (not swinging) motion, for 
$6,500. Subsequently, on May 10, 1985, Powell spoke with him 


again and told him that the Mayor had rejected the offer as too 


expensive. 
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Finally, Tursi testified that, before May 13, 1985, Powell 
told him that Geppert had said he could do the job, but that it 
would cost about $3,500 and the City would not spend the money. 

In sum, although the actions of Powell and Revel tend to 
blur in this testimony, and although there are some discrepancies, 
ambte testimony corroborated that of Powell, Revel and Tursi 
that, prior to May 13, 1985, Geppert told them that he could do 
the job but the City rejected his offer as too costly. 

Sambor testified, however, that he rejected the idea of using 
a crane because of the danger to the occupants of the MOVE house 
of dropping a one-ton ball on the roof of the house. He testified 
that Powell, and Revel G@nvestigated the option of removing the 
bunker with a crane and found that, had it been possible, it would 
cost between $3,500 and $6,500. However, Sambor explicitly testi- 
fied that no one ever told him that it was possible, and that, 
had anyone told him it was feasible, he could have obtained the 
$6,500 from his finance officer and his administrative officer 
without going to City Hall or the Mayor for approval. Goode tes- 
tified that he was never contacted about this offer. 

Some of the conflicts in the testimony are perhaps attribu- 
table to Sambor's possible misunderstanding of Geppert's proposal. 
When Sambor was asked before the grand jury whether he would con- 
Sider dropping a ball onto the bunker "feasible," he replied no, 
because it could have gone right through the ceiling and the 
second floor, and endangered anyone on the second and possibly 


first floors. This method of using a crane (i.e., to drop a ball 
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on the roof of the house) sounds like that which Revel rejected 
initially. Geppert testified, however, that he proposed removing 
the bunker by using an up-and-down motion (which, by implication, 
suggests the wrecking ball would not be free-falling through the 
house and thus would pose a danger only to MOVE members electing 
to remain in the bunker itself). Moreover, the testimony of Revel 
and Powell referenced above suggests that Geppert called back, 
having initially suggested dropping a wrecking bail, to propose a 
less dangerous procedure. For whatever reason, by May 10, 1985, 
the use of a crane to dismantle the bunker was no iodat considered 
an option by Tursi, Revel and Powell in their planning. 

The crane optiohiwas nevertheless subsequently re-explored. 
Brooks testified that after he, Richmond, Licenses and Inspections 
Commissioner James White, and Health Commissioner Stuart Shapiro 
went with Sambor to see the fortifications on the afternoon of 
May 13, 1985, White suggested getting a wrecking company to use a 
crane and then left to work on the idea. Brooks said that. Sambor 
was present when White mentioned this idea, and that Sambor did 
not indicate that this possibility already had been investigated 
and rejected as unworkable. In contrast, Sambor testified that, 
when the crane option was again suggested on the afternoon of May 
E3; 1985, he told them that his officers already had explored 
that option and determined that it was not.feasible, and that 
they (Brooks and White) nonetheless wanted to try again anyway. 


Ultimately, White did contact a man from Hawthorne (a demolition 
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company) on May 13, 1985, who concluded that it was not possible 
to use a crane to remove the bunker. 

We, the Grand Jury, are concerned that a possibly viable 
option was not pursued either because of a misunderstanding as 
to the proposal or because of an unwillingness to expend funds. 
There is also evidence to suggest that Police Department person- 
nel apparently improperly generated false information after the 
fact to excuse their rejection of this option. We have concluded, 
however, that if false information was generated after the fact, 
it was done in’an attempt to chronicle the gist of efforts which 
had been made in exploring this option, and not with the intent 
to obstruct any proceedings. For that reason, we do not recom- 
mend any charge i but do believe that the facts with regard 
thereto warrant public discussion. 

Powell testified that he vaguely recalls Sambor calling him 
after May 13, 1985, and asking him to write a memo Saying that 
the crane had not been feasible. Powell testified that, although 
the crane option had been workable, he remembers "thinking in 
depth, should I do it or shouldn't I do it, and I remember Saying, 
well, maybe I will do it, because I didn't want the world to know 
that we burned down sixty-one houses because they wouldn't give 
us $6,500. I can remember thinking that, but I cannot remember 
EE I made the memo up or not." 

Powell additionally testified that he spoke with Police 
Inspector Hendell several times, although he could not recall 


specific interviews. We reviewed a memo of an interview with 
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Powell by Hendell, dated June 10, 1985, which states that on May 
2 and 3, 1985, Powell contacted Robert Thackaray, asked if it was 
feasible to use a crane to remove the bunker, and was told that 
the job was too big for his company. No cost was discussed. 
Powell, however, testified before us that he has never heard of 
Thackaray and never called him. The memo further states that on 


May 6 and 7, 1985, Powell contacted Andrew Hawthorne, who also — 


said that he could not do the job. Again, however, Powell testi- 
fied that he never contacted Hawthorne and never gave anyone that 
information. Finally, the memo states that on May 8 and 9, 1985, 
Powell contacted "Paul Geppert" who said that he could not do the 
job. The memo P. States that Powell relayed the information 
personally to Sambor at a meeting on Saturday, May 11, 1985. 
Powell testified, however, that this was not true, and that if he 
were going to falsify information, he would have used Geppert's 
correct name (Dick, not Paul). Although Powell testified that 
the paragraph regarding Geppert was not true, he added that it 
was what Sambor wanted him to say when Sambor asked him to write 
the memo. 

Sambor categorically denied instructing that a false memoran- 
dum be prepared. He testified that after May 13, 1985, he ordered 
the preparation of many reports and may have ordered Powell to 
prepare a memo regarding the crane. Sambor said, however, that 
he would not have asked Powell to lie in a report. 

Nonetheless, this testimony suggests at best a disregard for 


accuracy by some Police Department personnel. Although one of 
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the planners (Revel, not Powell) did contact three construction 
companies, and although Sambor may have believed that use of a 
crane was not "feasible," Powell's unequivocal testimony, if cred- 
ited, shows that the specifics of the memo resulting from his 
interview with Hendell were fabricated. We do not recommend 
charges for ee ee of the administration of law or other 
governmental function under 18 Pa.C.S.A. §5101, however, because 
it is not clear what testimony is accurate and there is a lack of 
any evidence of criminal intent. 

A second method of disabling the bunker which was considered 
in the planning stages was the use of high-pressure water. In 
1984, police and fire pengonnel had conducted tests and concluded 
that they could dislodge the free-standing wooden pallets on the 
roof of the MOVE compound by using high-power water hoses. The 
fortified bunker which existed in May, 1985, however, posed a 
problem of a different magnitude. Tursi, Powell and Revel testi- 

fied that, as soon as they viewed the bunker, they were certain 
the bunker could not be dislodged with fire hoses. In their plan- 
ning, therefore, they used water only as a diversionary tactic, 
although the idea of using water to dislodge the bunker was not 
formally rejected until the May 11, 1985 meeting at which Rich- 
mond confirmed their initial impressions. (The Fire Department 
did have a giant deluge gun which may have had sufficient power 
to remove the bunker, but that piece of acprtipnesit was not working 


in May, 1985, and would not have been useful in any event because 
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to be effective it would have to be placed where its operator 
would have been exposed to MOVE's gunfire.) 

While the planners (Tursi, Powell and Revel) were certain 
from the earliest stages of their planning that water could not 
be used to dislodge the bunker, Sambor seemed confused about the 
feasibility of this option, just as he was about the use of a 


crane. Richmond testified that, at the May 11, 1985 meeting, he, 


Scipione and Miller made clear their doubt concerning the ability 
of the squirts to dislodge the bunker. Miller testified less 
equivocally, recalling that Richmond had told Sambor that the 


squirts would not be able to dislodge the bunker. Scipione tes- 


tified that: `, € 


[T]hey wanted to know ... whether ... the 
squirt gun would knock the bunker off of the 
roof. It was my impression at the meeting 
that they pretty much felt it would work. 

The police already had it in their minds that 
we were going to be able to ... knock this 
bunker off the roof. 


e E 


I thought [it was] very clear to the Commis- 
sioner that when we left that meeting, the 
police understood that the Fire Department 
could not under any circumstances guarantee 
that we could knock the bunkers off the roof 
with the water. I thought that was absolutely 
clear.... [I]t was very doubtful in my mind 
that the bunkers would be knocked off the 
roof. And I think, after we finished that 
meeting, I can't believe that anybody there 
really felt that that would happen. 


Finally, Revel testified that Richmond and Scipione had agreed at 
the May 11, 1985, meeting that the squirts could not dislodge the 


bunker. Nonetheless, Powell testified that while he, Tursi and 
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Revel were emphatic in their view that the bunker was immovable, 
"everyone else seemed to think differently." Indeed, Sambor tes- 
tified that, on May 13, 1985, he thought the Fire Department 
would be able to dislodge the bunker with its squirt guns, and 
Mayor Goode testified that Sambor told him the Fire Department 
was going to use water-to knock the bunker off of the roof. 

A final option considered was the use of an armored person- 
nel carrier against the MOVE compound. This was considered only 
briefly and was rejected because police believed that MOVE prob- 
ably possessed explosives and gasoline which they might use 


against the carrier, causing serious injury to officers inside. 


aS € 

C. Deficiencies in Planning 

Numerous deficiencies in the City's plan resulted not only 
from the decision-makers' abdication of responsibility discussed 
above, but also from the City's imprudent haste in developing and 
executing a plan with artificial deadlines. Although the City 
-waited two years before taking any action against MOVE, it waited 
` only six days from its decision to act until its execution of the 
massive police operation of May 13, 1985. As previously discussed, 
the decision to act quickly was made in response to mounting public 
pressure and growing media attention. Additionally, Sambor said 
that he chose to act expeditiously because he felt that MOVE would 
be expecting a confrontation and would be preparing for one. Of 


course, MOVE had been expecting and preparing for a confrontation 
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for at least a year, so that the City's haste did not hinder MOVE 
readiness, only its own. 

The City's rush to meet the self-imposed deadline of May 13, 
1985 resulted in its failure to gather more extensive intelligence 
on MOVE, to consider alternate plans, to adequately train and 
brief the officers, and to otherwise prepare for what very obvi- 
ously might be a confrontation costing the lives of children, ~ 
police and MOVE members. (Of course, some of these deficiencies 
resulted not only from the haste but also from the inability or 
unwillingness by City officials and Police Department personnel 
to seriously think through the plan or contribute to its formula- 
tion.) The varios deficiencies in the City's preparations and 
gisi arè discussed immediately below. Another consequence of the 
City's hurry to resolve the confrontation once it was initiated -- 
the dropping of a satchel charge, which had not been tested, after 
only the briefest of consideration by Goode and his cabinet -- is 
discussed in Part VII of this report. Finally, a highly debated 
aspect of the City's needless haste and faulty preparations -- 
im decinia to execute the warrants even though the children 
were still inside the MOVE compound -- is discussed in Part IV 
(together with other instances of the City's disregard for the 


safety of the MOVE children). 


62 


Insufficient intelligence 


to prepare an appropriate plan 


The first of many shortcomings in the City's planning process 


is that the intelligence available to the City in preparing for 


the confrontation was grossly inadequate. (One Officer even sug- 


gested that, had there been adequate intelligence, no assault 


‘would have been considered.) The police did not know what type 
of fortifications existed inside the MOVE compound, how many or 
what types of weapons MOVE possessed, whether MOVE had explosives 
and, if so, where they were kept, or how many adults and children 
were inside. Tursi testified "We had no real specifics." He 


explained that: g 
A lot of things we did were based on [MOVE's] 
past performance, some of the things they did 
in 1978, and a lot of the little things that 
went into the plan had to do specifically 
with the type of arms that they had in 1978, 
and that [was] the only real intelligence, 
We had no real specifics. Every time we asked 
... how many weapons [MOVE possessed], we 
would never get real sound, concrete answers. 
When we asked ... how many people were in the 
place, we never got, 'Well, they have five 
adults and three children,' or anything like 
that. They would just give us guesstimates, 


And these ... are very important.... [I]t's 
tough to make intelligent decisions when you 
have poor intelligence, and ... we just wanted 


to know what we were going up against When we 
went in there. 


Everyone present on Osage Avenue was surprised by the extent 
of the MOVE fortifications which were revealed on May 13, 1985, 


Brooks described the fortifications exposed in the morning assault 


on May 13, 1985: 


It looked to be about four by four or six by 
six timbers inside the house, up against the 
windows on both floors, as well as the boards 
that were on the outside.... 
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And the slat [covering the windows] looked 
to be something like one by fours or one by 
threes.... 


Tursi said: 


After the explosion ... [t]he front 
portion was exposed, and inside of the -- if 
you would, it looked like a log cabin within 
a house. It would almost be like taking the 
front wall down and having another wall inside 
of that. It was constructed basically of 
large timber, trees. They looked like trees. 
I'm not talking little fence posts or anything; 
I'm talking lagae trees. 


b 


Police planners had no idea that entire tree trunks had been 

dragged into 6221 Osage Avenue; while some suspected that MOVE 
had fortified the walls, they did not know how well fortified 
they were. Revel, Powell and Tursi admittedly had no sense of 


the magnitude of MOVE's fortifications when they developed the 


plan. 

Benner and Boyd provided what intelligence there was. Powell | 
testified that Benner was constantly updating them as they devel- 
oped the plan. While Benner had been involved in the Police 
Department's monitoring of MOVE for several years, he did not 
actively participate in monitoring MOVE until immediately prior 
to the confrontation and did not even know of the existence of 
the front bunker until April 30, 1985. 

The task of monitoring‘ MOVE activities on Osage Avenue had 


been assigned to the Civil Affairs Unit. Officer George Draper 
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of that Unit, who was at the scene for an unspecified time period 
every day prior to May 13, 1985, submitted reports on the construc- 
tion of the bunker, MOVE's acquisition of lumber and tree trunks, 
and other relevant topics. He testified that no one interviewed 
him prior to May 13, 1985, however, so as to gain intelligence 
from him. Further, he was not informed that a police operation 


to serve arrest warrants was set for May 13, 1985. 


Lack of any contingency plans 


Although Sambor discussed several possible scenarios at the > 
May 11, 1985 meeting (MOVE would surrender; MOVE would blow up 
its own house ;’ MOVE would use their children as hostages; MOVE 
would fight to their deaths), only one plan was presented. Thus, 
although the plan failed shortly after the operation began, there 
were no alternative plans. (There was a one-paragraph, unrealistic 
contingency plan. Powell prepared a typed outline of the plan at 
Sambor's request, including the paragraph: "If for some reason 
entrance is not gained through the walls for the gas teams, bomb 
men will go onto the roof and drop gas down the chimney or blow 
holes in roof and drop gas onto 6221.") Even had the initial 
phase of the plan succeeded (i.e., had the insertion teams been 
able to pump tear gas into 6221), there was no strategy for forc- 
ing armed MOVE members out of the bunker if the gas did not happen 


to waft up into the bunker from the second floor. 
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Lack of any intermediate plan once shots were fired 


There was no plan for reassessing the situation once a gun 
battle began. (Tursi, the primary planner, testified that he 


never envisioned any gun battle.) 


Lack of any fire-fighting plan 


Despite MOVE's threat to burn down the block and despite the 
City's belief that MOVE possessed both explosives and gasoline, 
there was no contingency plan for fighting a fire because, as 
Scipione testified, "we were under the impression that there would 
be no fire. “our role was $o provide diversionary water, ladders 
and medical services." Indeed, the Fire Department was not even 
notified of the pending operation until May 10, 1985, was not 
brought into any planning meetings until May 11, 1985, and was 
then told only to provide medical services, diversionary water 
and ladders. Moreover, the Fire Department was never told to 
prepare to fight a fire during an armed confrontation. 

Furthermore, there was no discussion at the May 11, 1985 
meeting concerning the possibility of fire if MOVE blew up the 
compound. (Had that happened, Miller said, the Fire Department 
simply would have remained in a defensive posture until the police 
said it was safe to move in.) Similarly, Miller testified that 
there was no discussion at the May 11, 1985 meeting concerning 
the danger of fire associated with the City's use of shape charges 


or the dangers of using shape charges when MOVE was thought to 
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have explosives. Scipione recalled, however, that Richmond asked 
whether the shape charges might start a fire but was told that 
the chance of that happening was negligible. Miller testified 
that the Fire Department was not prepared to fight any fire at 
the scene (let alone one in which it was being shot at). If the 
Department had expected to fight a fire, he said, it would have 
brought more equipment. 

Given MOVE's threats and the City's belief that MOVE pos- 
sessed explosives and gasoline, the lack of any fire-fighting 
plan is especially derelict because safety considerations would 
prevent the Fire Department from fighting in a conventional 
manner any fire which developed. Richmond testified that the 
squirts could be used to extinguish a roof fire, but would only 
exacerbate a fire which had spread to the second floor; such a 
fire must be fought instead with hand-held lines. Of course, 
from its rooftop bunker, MOVE could shoot at any fire fighters 
using hand-held lines on the ground. (In fact, Richmond was 
fully aware that MOVE had shot five fire fighters in the 1978 
confrontation.) Moreover, because MOVE was rumored to have 
tunnels, it was speculated that MOVE could blow up its own house 
while escaping to adjoining houses from which it could shoot at 
fire fighters. 

Charles King, a fire consultant who appeared as an expert 
witness before the grand jury, testified that the Fire Department 
should have developed a "pre-fire plan." King outlined a “sur- 


round and drown procedure," in which the Fire Department would 
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have placed heavy-caliber fire-fighting equipment across the 
street from the MOVE compound. This equipment would have been 
fortified with metal plates, and would not have been manned, but ° 
instead would have been operated remotely. Additionally, delugé 
guns would have been strategically stationed, ready to lessen 
radiant heat. Finally, squirt guns would be placed at either end 
of Osage Avenue. In contrast to King's pre-fire plan, however, 
the City had no plan to fight a fire on May 13, 1985, and did not | 


even have the proper equipment at the scene to do so. 


* Failure tos use trained hostage negotiators 


In their testimony before us, Tursi, Powell and Revel made 
no reference to the possible use of professional hostage negotia~ | 
tors if the operation stalemated. Similarly, Goode, Brooks and 
Sambor did not indicate in their testimony that the use of pro- 
fessional negotiators was considered in the planning stages. 
Although professional negotiators were readily available both 
from within the Stake Out Unit and through the Crisis Intervention | 
Network, a private agency which works under contract with the ' 
City, their use was not considered in planning for the operation. 

Sa efforts at mediation were made immediately prior to the 
confrontation and also on May 13, 1985 after the initial standoff. 
Professional mediators from the Crisis Intervention Network 
attempted to intervene -- on their own initiative, and not at the 
City's request -- on May 12, 1985. Local elected officials and 


residents also attempted to mediate. Most of their efforts were 
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also with the City's acquiescence, not at its instigation. All 


of these efforts were unsuccessful. Although MOVE's demand on 


May 13, 1985 was the release of MOVE members imprisoned for the 
1978 murder of Officer James Ramp (not merely judicial review of 
their trials and convictions, which had been exhausted by that 
time), the City's legal inability to accede to this demand would 
not have necessarily precluded fruitful mediation. Clearly, the 
use of hostage negotiators during the stalemate on May ER 1985 


should have been considered. 


Lack of any sure means of communication 
with -MOVE during Ee stand-off on May 13, 1985 

None of the witnesses testified that any thought was given 
to providing MOVE and City officials with a sure means of commu- 
nication on May 13, 1985. Although MOVE had its bullhorn (with 
which it had responded to Sambor's demand, via his bullhorn, for 
their surrender), there apparently was no other means of communi- 
cation more conducive to negotiation, such as a telephone link 


between the compound and officials. 


Inadequate preparation of the 
officers assigned to the MOVE confrontation 
Officers assigned to effectuate the plan on‘May 13, 1985, 
were given inadequate information about the operation and insuf- 
ficient time to prepare for it. Several officers testified that 


they were not given any relevant tactical information and were 
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not even told whether there were children in the house. A Stake 
Out officer assigned to Post Two testified: 


For myself, I would have preferred to 
have practiced this operation, to have some 
extensive idea as to the physical plant, the 
location, the relative field of fire that we 
would be placed in, [and] any hazard relative 
to those fields of fire that we would have 
become involved in. [I] ... would have liked 
to have had greater medical support. [I] 
[w]ould have liked to have known how long we 

| were going to be there, where our relief was 

| coming from, areas of infiltration and exfil- 

i tration, a wide range of tactical information, 

le which we were not given. I don't know if 

‘ anyone possessed that at the time, but the 
briefing was extremely poor, and essentially, 
we were placed in a position where we did not 

know exactly where the [gunfire] would come 

| l -~ from; how pany people were in the house, what 

Me - Kind of o nsive makeup they had in the 

i ' house. 


We were placed in a situation early in 
the morning, three of us in a position facing 
the MOVE house where we could receive fire 
from two fields of fire; that is, the front 
of the bunker, the side of the bunker and the 
front of the house, and our only protection 
was seventeen sand bags for three men. I 
would have to assume, based on the type of 
construction that I witnessed subsequent to 
the event, that the people in the MOVE com- 
plex had far greater cover and concealment 
than we could have had. We were left out on 
a limb under those conditions, given those 
seventeen sand bags and told to make the best 
of a bad situation, which I think we did. 


As I said, things as rudimentary.as 
picking our own weapons were left in someone 
else's hands. And we only knew what we were 
going to do, where we were going to be and 
what was going to occur only several hours 
before the event began, which I thought was 
extremely poor tactics. The leadership was 
non-existent, and my overall feeling of that 
was extremely negative and still is to this 
day, and will remain that way for the rest of 
my life. 
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Another officer, assigned to Insertion Team A, testified 
imilarly concerning the lack of notice and briefing, and added 


hat he and his team members were surprised when the police threw 


On gas masks. 


Not only were police officers given little information about 
the assault, but thir were given little time to prepare for it: 
several Stake Out officers told us that they first learned of 
heir assignment to the MOVE operation on Sunday night, May 12, 
1985. Officers assigned to the insertion teams were instructed 
to meet at Andi poles a at 11:00 p.m. on May 12, 1985. 
(Some of the officers involved had already worked their shift on 
May 12, 1985.) At that time, Powell demonstrated how to use the 
hatch charges and the flash-bangs, so that the Stake Out officers 
could escape if necessary. 

In addition to being presented with explosives with which 
they were not familiar, Stake Out officers were issued special 
weapons with which they were not familiar. Those officers who 
had had a few hours of advance notice went to the Range on their 
own time to practice; the other officers did not. Powell said 
that he asked Kirchner to give Stake Out officers time to train 
with the weapons, but Kirchner refused. Powell testified: 

[W]e were trying to get the guys [on 
Team B] up to train, to function fire the’ 
weapons and sight them in, become familiar 
with them and make sure everything was all 


right, and Stakeout wouldn't give them the 
permission to come up. 
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If I recall correctly ... I don't know 
if it was at [the May 11, 1985 meeting] or 
not -- [Kirchner] said, "They have other 


assignments. They know how to fire their 
weapons. They don't need to be trained. 
They have other assignments. We can't take 
them off the street. We can't allot for 
overtime." 


Powell further testified that he thought the Team B officers were 
out on Osage Avenue all Saturday night and early Sunday morning, 
and that when they finished there they went to the Police Academy 
to be briefed and then function-fired their weapons Sunday morn- 


ing on their own time. 


A 


iE g. 
Inappropriate weapons assigned to police officers 


Stake Out officers were armed with the standard weapons 
issued to officers in that unit (i.e., Uzi submachine guns, shot- 
guns, and M-16 automatic rifles). Additionally, police had a 
variety of other weapons at the scene, including an M-60 machine 
gun, an anti-tank gun, three Browning automatic rifles (BARs), 
suppressed .22 caliber rifles, a .50 caliber machine gun, and 
.357 caliber handguns. Generally, it is a crime under 18 Pa.C.S.A. 
§908 to possess a silenced weapon. However, the possession of 
these weapons by the police falls within one of the enumerated 
exceptions to this dte and, thus, was not a facial violation 
of the statute to be considered by us. 

We note, however, that possession by the police of some of 


these weapons was, at the least, inappropriate. The acquisition 


de 


of heavy weapons not in the standard police armory, such as the 
M-60's and BARS, was explicitly (but unnecessarily) approved by 
Sambor. Powell was critical of the use of .50 caliber machine 
guns because the rounds would over-penetrate. Marandola, a 
lieutenant in the Stake Out Unit, was critical of the use of any 
special weapons. He told us that he viewed the MOVE problem as a 
barricade situation, and thought that the standard-issue weapons 
used by the Stake Out Unit in the fifty to sixty barricade 
Situations it handles each year were adequate. 

The Police Department evidently chose this arsenal because 
it expected MOVE to have an impressive arsenal. In the aftermath 
of May 13, 1985, policegfound only two shotguns, a .22 caliber 
rifle and two .38 caliber revolvers in the MOVE compound debris. 
The prior 1978 MOVE arsenal had included semi-automatic weapons, 
and MOVE had boasted in May, 1985, that they had better weapons 
than they had in 1978. (Indeed, the police thought that MOVE had 
armor-piercing bullets in 1985.) The physical evidence, however, 
Suggests that their 1985 arsenal was less impressive than their 


earlier cache. 


Insufficient provision for the 
safety of police and fire personnel 
There was no first-aid equipment in the Posts, so that if 
anyone were shot or otherwise injured, he would have to be carried 
to Cobbs Creek Parkway to receive medical attention. There were 


not enough flak jackets or other protective vests for all of the 
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personnel involved. (One of the two officers hit by MOVE gunfi 
on May 13, 1985 was protected from serious injury because the 
bullet lodged in the protective vest under his shirt.) There 


were insufficient Sandbags for the Posts. 


Insufficient relief for lice officers 
meter tor police officers 


The City's ill-planning went beyond insufficient provision 
for training and preparing the officers assigned to the confron- 
tation. There was also insufficient provision made on May 13, 
1985 for their relief at the scene. The initial plan was to hav 
half of the Stake Out Unit work from midnight until noon, May 13, 
1985, and the re, er work from noon until midnight. This | 
schedule could continue indefinitely until the operation was com- 
pleted. On the morning of May 13, 1985, however, the members of 
the second half of the unit were called to the scene earlier, so 
that by noon, May 13, 1985, the entire Stake Out Unit was on 
Osage Avenue and remained there for the rest of the day. (This 
was done with the knowledge of Sambor and Tiers.) Individual 
Stake Out officers would relieve other officers, so that they 
were given what amounted to coffee breaks. No one went home, 
however, and Supervisors in the Posts and their radio men were 
not velievea at all. 

At 5:00 p.m. on May 13, 1985, Sambor told Kirchner that they 
were going to have to start relieving men; otherwise, there would 
be no officers available at midnight. Kirchner told a subordi- 


nate to begin ordering certain officers to leave and others to 
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stay. Very shortly thereafter, however, police dropped the 
Satchel charge, with the result that ultimately no Stake Out offi- 
cers left the scene. Moreover, Kirchner ordered the officers in 
Four Squad -- who had begun work at midnight, May 13, 1985, and 
many of whom were assigned to Post Two -- to remain at the scene 
until 7:00 a.m., May 14, 1985. Kirchner acknowledged that these 
men had reported to work at midnight, had been involved ina gun 
battle that morning and had been in the Posts virtually all day, 
but said he discussed the decision with that Squad's sergeant, 
who felt his officers had rested sufficiently to remain there. 
Marandola did not want to send anyone home. Significantly, Klein 
(who, like the Stake Out officers, had been on the scene all day) 
testified that he was mentally and physically exhausted when he 


constructed the bomb. 


Insufficient care in the selection of police personnel 


Insufficient care was exercised in selecting officers for 
the police operation. Blackwell suggested to Goode that no offi- 
cers involved in the 1978 confrontation be involved again in 
1985, and Goode agreed. Nonetheless, a few officers in fact were 
involved. Indeed, one member of Insertion Team A had been crimi- 
nally charged with assaulting Delbert Africa during the August, 
1978 confrontation. That officer was acquitted at a trial for 
the assault on Africa, however, and there is no evidence that he 


acted in any way improperly in the 1985 operation. Nonetheless, 
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these officers should have been excluded from the Operation pur- 


Suant to Goode's directive. 


Inadequate communication system 


Provision for communication among City officials on May 13, 


1985 was extraordinarily poor and was, in fact, a critical factor 


contributing to the conflagration that resulted that day. (See 
Part VIII.) Goode's decision not to be at the Geriatric Center, 


and the particular communication system in use that day, prevented 
Goode, Brooks, Sambor and Richmond from communicating quickly and 
easily with one another. 

TT EIE ee ee ad¥tce, Goode stayed in his City Hall office 
on May 13, 1985, rather than coming to the Geriatric Center where 
Brooks and numerous Commissioners were. Ostensibly, Brooks and 
Goode would remain in telephone contact, while Brooks and Sambor 
would remain in radio contact. (Brooks and Goode also had M-band 
radios.) Of course, Brooks and Sambor did not remain in either 
the Geriatric Center or Post One throughout the day, and so were 
not always near a phone or a two-way radio. Predictable problems 
resulted. For example, Brooks testified that he tried for a long 
time, but without success, to reach Sambor on the radio when he 
could not see any water on the fire which resulted from the satchel 
charge. Similarly, the police officer assigned‘to assist Goode 
said he had problems reaching Brooks, and guessed that possibly 


Brooks could not return his call because he was not near a phone. 
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Communication between the Police and Fire Departments was 


also Very poorly coordinated. Although Fire Department personnel 


apie equipped with two-way radios, theirs were incompatible with 
police two-way radios. Additionally, although it was understood 
that this was a police operation and that Sambor was in charge, 
there was no specific Police Department liaison with whom Richmond 
jas t9 have contact. Similarly, Tiers, a high-ranking police 
commander, said that, to his knowledge, no one had the specific 
responsibility of acting as a liaison with the Fire Department 
(specifically, the squirt operators). Predictable scenarios 
resulted: When Richmond radioed Scipione, asking him to check 
with the police to see whether the Fire Department could turn the 
squirts on the fire which resulted from the satchel charge, Sci- 
pione radioed back "Who's in charge of the police?" Richmond 
responded that he did not know. Scipione then tried to find some- 
ona Te recognized as a police officer in charge. 

Rather than having designated liaisons between the Police 
and Fire Departments, pursuant to standard procedure any police 
officer could direct a fire fighter, even if the fire fighter 
were of higher rank. A police officer could tell a fire fighter 
to shut off the squirts, and the fire fighter would comply and 
then inform the Fire Department command structure of his (the 
fire fighter's) action. If a fire fighter received an order from 
any police officer, Miller would ascertain whothes the Commissioner 
or peputy Commissioner knew of it, in accordance with the chain 


et command established at Osage Avenue by Richmond. When the 
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squirts went on or off without his knowledge, Miller just assumed © 
that Richmond had given the orders if Miller had not. 
Finally, the participants there that day did not communicate 


with each other. Sambor never notified Brooks of his and Richmond's 


decision to let the fire burn. (See Part VIII.) Similarly, Maran 
dola said that no one in Post One, including Sambor, understood 
the morning explosion of police charges inside 6219 (see Part 

VI) -- it was not part of the plan and no prior approval was sought 


for it. 


Failure to test explosives before 


using them against the MOVE compound 


Neither the satchel charge nor the C-4 charges used in the 


2 


morning against the party walls were tested before being used in 
1985. The shape charges were tested for effectiveness and safety 
in both 1984 and 1985. Because the charges tested in 1985 suc- 
ceeded in blowing holes three-quarters of the way through ammalata 
cinderblock party walls, the Insertion Teams planned to use a 
sledgehammer and pipe to complete the hole. Later, police learned 
that the actual party wall was composed of brick and plaster, not 
cinderblocks. The shape charges, however, were not again tested 


against a wall composed of these materials. 
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Miscellaneous Problems in execution of 
the plan possibly attributable to haste 


Police encountered Several problems in executing the Plan 
which may have been attributable to the City's haste. For exam- 
ple, the plan called for the disconnection of electricity Provided 
to oe Avenue before the operation began. Ultimately, however , 
the electricity was Shut off everywhere but to the MOVE compound 
and the adjoining houses which the police were attempting to enter 
Surreptitiously. This endangered police not only at the beginning 
of the operation, but also at its conclusion. Tursi testifieq 
that in the evening, as he stood waist-deep in water in the alley 
when MOVE was coming out. he heard a burning transformer crackling 
overhead and worried that they might all be electrocuted if the 
live wires fell into the water. 

In the City's haste, the plan was never practiced, and 
unanticipated Problems occurred when the plan was executed. For 
example, because the squirts had insufficient water pressure, the 


insertion teams were soaked by the initial use of the squirt guns. 


The water caused Klein's second hatch charge to malfunction. 


In sum, the City's planning for the confrontation was, in 
practically every Significant regard, deficient if not abysmal, 
Thus, the debacle which followed, while not predicted, was 


certainly Predictable. 
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IV. LEGAL RAMIFICATIONS OF THE CHILDREN'S PRESENCE 


Although they repeatedly expressed their concern for MOVE 
children, City officials ultimately made little effort to assure 
the children's safety. Virtually no attempt was made to remove 
the children before May 13, 1985, and when the minimal efforts 
which were made proved unsuccessful, City officials did not even 
bother to consider delaying the police operation. 

This chapter first reviews the various efforts made by the 
City ‘to secure the children's safety. It then analyzes the lega 
ramifications of the City's decision to proceed with the operatio 
while the children Were yet inside. The degree of force used byi 


the City on May 13, 1985 is discussed in later chapters. 


Late in the afternoon of May 9, 1985 -- several days after 
Goode had directed Sambor to prepare a plan for executing the 
warrants -- Sambor asked Deputy City Solicitor Ralph Teti, with 
whom he was then concluding a meeting on other matters, whether 
police officers could legally remove the children before May 13, 
1985. Teti testified that he returned to his office and researched 
the question, and then informed both Sambor and Captain Neil Sha- 
nahan that evening (May 9, 1985) that they could lawfully take 
the children into custody and ought to do so if possible. Sambor 
disputed this and testified that he was not informed that it was 
lawful to remove the children until Friday afternoon or evening, 


May 10, 1985. 
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Then City Solicitor Barbara Mather testified that she spoke 
with Sambor on May 10, 1985, and reminded him that he lawfully 
could pick up the children. She testified that she did not 
recall any response by Sambor, and that Sambor did not seem to 
understand. She further testified that, either that day or the 
next, Sambor paid he did not expect to see the MOVE children 
loose any longer (previously, they had regularly been taken to 
Cobbs Creek Park), because MOVE was aware that the City was 
getting ready to take action and so probably would keep the 
children inside the house. 

Although removal of the children was treated almost as an 
afterthought in the planniihg in 1985, the 1984 plan had provided 
specifically for the removal of the children by police pursuant 
to lawfully obtained court orders. Indeed, because then District 
Attorney Rendell testified that he thought Mather had indicated 
in August, 1984, that the City could obtain court orders to seize 
the children, Sambor's request for Teti's advice (and the research 
pursuant to that request) should not have been necessary. 

The lack of concern by City officials for the children is 
further demonstrated by the fact that, after the City's tardy and 
duplicative research convinced officials that they could lawfully 
remove the children, almost no efforts were made to do so. Perhaps 
the most damning evidence of the City's half-hearted commitment 
to the children's welfare is found in the instructions given to 
Officer George Draper, the officer assigned to Osage’ Avenue on a 


daily basis. Draper testified that he received orders to remove 
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the children in the form of a lieutenant instructing him at ro 
call on May 11 or 12, 1985: "And if you can pick up the MOVE 
Children without any problems away from the house, try to pick 
them up." Draper was not told the timing of the May 13, 1985 


confrontation. Had he been told, he doubtless would have tried 


some children could have been removed. Moreover, Draper under- 
Stood the order to Pick up the Children as subservient to the 

City's policy of non-confrontation, and did not understand that 
he was to pick up any MOVE children (not merely those normally 


living at 6221 Osage Avenue). AS a result, on May 11, 1985, he 


usually lived on Osage Avenue or on Pentridge Street. 


to postpone or cancel the Operation. Rather, having arrived ata 
Specific Strategy, they rigidly proceeded although many involved 
in the planning anticipated a violent confrontation. Thus, with 


but a slight hesitation for the safety of the children, City 
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officials proceeded inexorably to meet the May 13, 1985 deadline 
which had been arbitrarily imposed. 

Goode attempted to defend his decision not to instruct Sambor 
to delay the operation by stating that, "I was given and approved 
a plan that indicated to me that as in 1978, that we could safely 
remove the persons from the house without Causing harm to them." 
When asked, however, how he could cling to the position that the 
plan could be executed safely without injury to the children, 
while also admitting that a gun battle was possible, the Mayor 
Stated that the police would only fire at "certain targets." 

That response led to the following questions and answers: 


Q: And you certainly took into account the 
fact that polie officers, like anyone else, 
can miss ... and they can strike other tar- 
gets or individuals; is that correct? 


A. I am not a professional police efricer.... 
I frankly never thought about the fact that 
police officers could miss. I was dealing 
with a professional Police Commissioner who 
had thirty years of experience who was saying 
to me, 'Mr. Mayor, here is a plan that can do 
what you want it to do.' 


* k x 


Q. And to break it down a little bit more, 
assuming the police acted exactly in the 
Manner you understood they were going to act, 
which is to say have the safest plan possible, 
that once MOVE reacted by firing their weapons 
at the police, because the police were going 
to fire at sure targets, you felt that the 
risk of injury to the children during that 
type of gun battle was not great? 


A. That is correct. 


Sambor admitted that there was no good reason not to delay: 
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Q. But you would agree that there was nothing, 
nothing that absolutely would have prevented 
you from waiting another week or two weeks? 


A» No; Sir. 


Nonetheless, delay was not discussed. 

Nor was there any discussion among City officials concerning 
the use of force in executing warrants where hostages are involved 
The need to discuss this subject should have been clear. One of 
Sambor's scenarios envisioned MOVE's use of the children as hos- 
tages. Goode himself admitted that several people had told him 
MOVE was likely to use their children as Shields, as they had 
indeed done in 1978. 

Moreover: ,once the Speration was set in motion, no effort 
whatsoever was made to inform police officers that there were 
children inside the house. While Revel testified to the extensive 
research he undertook in order to be certain that the amount of 
tear gas used would not harm the children, many officers (includ- 
ing "Bomb Squad" and Stake Out officers who were using deadly 
force against the MOVE compound) did not even know that there 
were children inside. One Stake out officer said that he did not 
learn of the children's presence until he saw Michael Moses Ward 
("Birdie") in the alley on the evening of May 13, 1985. Klein 
was not aware that there were children in the house until he heard 
their voices during the noon lull on May 13, 1985. He said some- 
one had mentioned that morning that the children had been taken 
into custody. Fire Commissioner Richmond was never told whether 


or not the children were picked up. 
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Because knowledge that there were children in the house might 
have affected the care used by officers detonating explosives and 
providing suppressive fire, the failure to specifically inform 
officers of the children's presence was especially derelict. we 
note that the City officials who were responsible for the decision 
to execute the warrants on May 13, 1985, but who chose not to 
wait, repeatedly expressed to us their concerns about the safety 
of the children. The fact remains, however, that they also repeat- 
edly failed to take measures to protect the children's lives. 

Given this failure, we have considered whether the decision 
to serve the arrest warrants notwithstanding the presence of an 
undetermined number of @hildren in the house constituted a crime. 
After @axe#ul consideration of the law and the evidence presented, 
we conclude that no criminal charges can lie. 

Only one criminal statute arguably addresses the decision to 
proceed despite the children's presence, that of reckless endanger- 
ment, set forth at 18 Pa.c.S.a. §2705. That section provides: 

Recklessly Endangering Another Person. 

A person commits a misdemeanor of the second 

degree if he recklessly engages in conduct 

which places or may place another person in 

danger of death or serious bodily injury. 
To convict someone of this crime, however, it must be proved 
beyond a reasonable doubt that the individual acted "recklessly," 
as that term is Statutorily defined. This requires proof that 
the individual acted with a conscious disregard of a substantial 


and unjustifiable risk given the circumstances known to him. 


Here, the risk in question was that the children in the MOVE 
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house would unlawfully be placed in danger of death or serious 
bodily injury when the warrants were served. In analyzing whether 
the risk posed by going forward with the plan was "substantial," 
we find it relevant that the water and tear gas plan, as tested, 
formulated and approved, was likely to be safe. Under these cir- 
cumstances, those who approved the plan cannot be charged for 
what ultimately occurred. While the City's decision to proceed 
demonstrated shallow reasoning and poor judgment because unfore- 
seen events might make the plan unworkable, the risk of harm to 
the children posed by the pian was not so significant as to man- 
date criminal liability. 
In deciding whether the risk in going forward was justifiable, 
we have /specifically considered 18 Pa.c.S.A. §508, Use of Force 
in Law Enforcement, and §503, Justification Generally. Section 
508 permits the use of any force that an officer believes to be 
necessary to effectuate an arrest or to defend himself. Further, 
the officer need not retreat or desist from efforts to make a 
lawful arrest because of resistance or threatened resistance to 
the arrest. Section 508 specifically allows the use of deadly 
force in the following limited circumstances: 
[a police officer] is justified in using deadly 
force only when he believes that such force 
. is necessary to prevent death or serious 
bodily injury to himself or such other 
person, or when he believes both that: 
(i) such force is necessary to 
prevent the arrest from being defeated 
by resistance or escape; and 
(ii) the person to be arrested 


has committed or attempted a forcible 
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felony or is attempting to escape 

and possesses a deadly weapon, or 

otherwise indicates that he will 

endanger human life or inflict seri- 

ous bodily injury unless arrested 

without delay. 
Thus, under the circumstances which here existed, §508 authorized 
the pear en to execute the warrants and insulated the police 
from criminal liability. 

Moreover, §503 provides police a defense under the justifica- 
tion statute. Under that section, conduct which the actor believes 
to be necessary to avoid a harm or evil to himself or to another 
is justifiable if, among other restrictions, the harm or evil 
sought to be avoided by Such conduct is greater than that sought 
to be prevented by the law defining the offense. To claim this 
justification, however, the officer cannot have been reckless or 
negligent in bringing about the situation requiring the use of 
force. Here, there was no such recklessness or negligence in the 
strategy adopted by the police which would render §503 inapplica- 
ble. Further, an officer's belief as to the necessity for using 
force must be reasonable, and not one that he is reckless or 
negligent in holding, and the force used also must be reasonable 
under the circumstances. We find that those Statutory requirements 
were met. Thus, the defense set forth in §503 here justified the 
decision to proceed. | 

It is significant that the original version of the justifica-. 
tion statute considered by the Pennsylvania legislature included 


a requirement that deadly force could not be used unless the police 


officer believed that the force created no substantial risk of 
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injury to innocent persons. The legislature, however, chose not 
to include this provision in the justification section which it 
enacted in §508. Under the law, the legislature's failure to 
enact this requirement creates a presumption that the legislature 
did not intend this consideration to defeat application of the 


justification statute when the other elements were met. 


On May 13, 1985, law enforcement officials had valid war- 
rants to enter 6221 Osage Avenue and effect the arrest of persons 
therein. Their attempt to serve the warrants was met with MOVE 
gunfire. We consider at length in Part VI the events of the morn- 
ing of May 13th and explain why it is our conclusion that the 
force then employed in response was not excessive under all of 
the circumstances. Our only inquiry here is whether those who 
approved going forward without removing the children were reckless 
in doing so, that is, whether they consciously disregarded a sub- 
stantial and unjustifiable risk that matters would develop as 
they did. The plan which police had developed reasonably and 
rationally sought to safeguard the children. The effort to force 
MOVE out with tear gas and water cannot be considered reckless. 
Moreover, even if the decision to proceed with the plan despite 
the presence of children could be considered criminal, the stat- 
utes discussed above justify that conduct. Thus, no criminal 
prosecution lies against any official for the decision to proceed 


to serve the warrants while the children were in the house. 
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It remains to be said that it was not for us to consider 
whether any of the individuals involved would be liable in a civil 
action for negligence, assault and battery, wrongful death or any 
violation of constitutional rights. Some of these concepts were 
discussed by the MOVE Commission, but those determinations are 
not relevant in deciding whether crimes have been committed. 

Nevertheless, it is significant that the police did not adhere 
to their own internal guidelines in their planning. Police Direc- 
tives Nos. 10 and 111 explicitly provide limitations on the use 
of deadly force and specify procedures to be followed when hostages 
are involved. The limitations set forth are more restrictive 
than the statutes that Peters justifiable use of force by the 
police. Hence, violation of any portion(s) of these directives 
does not constitute a criminal offense, or defeat application of 
the justification provisions of the Crimes Code. The failure of | 
the police to follow their own directives is, however, a matter 
warranting our consideration and review because of the consequences 
to the children. It is likewise a matter for the Department's 
internal review. 

We are compelled to note at least that had the procedures 
set forth in Directives 10 and 111 been followed, it is almost 
certain that fewer lives would have been lost. One of the key 
policies of Directive No. 111 is that "[t]ime is of no importance 
in removing [a hostage or barricaded person] unless there is 
immediate danger to human life." -Another provision mandates that 
the commanding officer "[d]Jesignate a specific individual by name 
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preferably one trained in "Hostage Negotiations,' who will be the 
only negotiator with the barricaded person." Neither of these 
policies were adhered to on May 13, 1985. 

Admittedly, once the MOVE organization became aware of the 
City's decision to serve the warrants, they did not permit their 
children to leave the house for any reason. If the children 
could not have been picked up pursuant to the court order, how- 
ever, at the very least, efforts should have been made prior to 
any confrontation to negotiate the children's placement with 
MOVE members living elsewhere. Other steps to follow the letter, 
if not the spirit, of the directives should have been considered. 

The failure of thé&police Department's leadership to follow 
or implement its own directives, of course, is irrelevant to the 
issue of criminal liability. As the directives do not have the 
force of law, they are not determinative of whether any individual 
should be criminally charged for the decision to proceed with the 
children inside the house. 

In sum, while we find that the failure to remove the children 
before the confrontation was morally irresponsible and deplorable, 


no criminal charges are warranted. 
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V. SOME TANGENTIAL LEGAL MATTERS 
—— ee LEGAL MATTERS 


Certain legal matters tangential to our investigation warrant 
brief discussion before we consider the events of May 13, 1985 
and its aftermath. 

The first significant matter relates to the legal concept of 
"taint," a doctrine governing the admissibility of certain evidence 
in criminal proceedings. We have been instructed on the case law 
which holds that statements made by any public employee, pursuant 
to a threat wt dismissal from employment, are coerced and therefore 
Cannot be used in any way in subsequent criminal proceedings against 
that employee., Under th law, the prohibition against the use of 
such compelled testimony and its fruits is broad. If, for example, 
a statement is found by a court to have been coerced, then, in 
order to proceed against the speaker, the prosecution must meet 
the nearly insurmountable burden of proving that nothing which 
followed in its investigation -- including even the fact that the 
person who gave the statement became the target of the investiga- 
tion -- flowed from that statement. 

Since no criminal charges are to be brought, the Commonwealth 
will not be required to litigate the question of whether the prose- 
cution of any of the participants is effectively precluded because 
of "taint" flowing from allegedly coerced Statements. It appears 
to us, however, that, had charges been brought, taint could have 
presented problems of varying degrees with respect to all persons 


involved in the incident, except the Mayor. Some Specifics follow. 
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Shortly after the confrontation, homicide detectives took 


statements from many officers who had been at the Scene. Some of 


these interviews were preceded by a notification that the officer 
was required to give a Statement. At about this same time, Sambor 
issued the first of two orders to the Police Department directing 
full cooperation with the investigation then in progress. A 
second order to this effect was subsequently issued in July, 1985, 
Further, City attorneys representing the Police Department advised 
Police Department Supervisors to direct their subordinates to 
cooperate with the initial homicide unit investigation. 

Not one of these pre-interview directives, orders or intro- 
ductory statements explicitly threatened dismissal in the event 
of non-cooperation or mentioned City Charter §10-110, which States 
that any City officer or employee who refuses to appear or to 
testify before any court or authorized body shall forfeit his 
office or position. It might nevertheless have been argued, how- 
ever, that a coercive atmosphere existed rendering involuntary 
and inadmissible the statements given by the police officers. 
Indeed, at least one officer who appeared before the MOVE Commis- 
sion publicly stated that he so appeared, without invoking any 
privilege, because of threats that he would be fired if he exer- 
cised his constitutional right to remain silent. 

Later events might also have been cited to Support a conclu- 
sion of "taint" as to not only the police but also others 


involved in the incident. For example, on June 19, 1985, the 
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Mayor issued an Executive Order pledging or directing cooperation 
with the MOVE Commission. In pertinent part, that order stated: 
All employees within the Executive and 
Administrative branch of City government are 
hereby directed to fully cooperate with the 
Commission by promptly producing documents, 
records, files and any other information that 
the Commission May request. In addition, 
these employees, on request of the Commission, 
Shall be available to meet with, be inter- 
viewed by, and testify before the Commission 
during its hearings. 
This directive's strong language could serve as at least the basis 
for a defense claim of coercion even in the absence of an explicit 
threat of dismissal or an explicit reference to the pertinent 
City Charter’ provision. 

If criminal charges were being brought, numerous other events 
would doubtlessly be cited and arguments asserted by defense attor- 
neys in support of the conclusion that legal "taint" precluded 
prosecution of their clients. This possibility is not mentioned 
by way of explanation with respect to the lack of charges, but 
rather to illustrate the foolishness of permitting a grand jury 
investigation to be preceded by an official public inquiry such 
as that which was here undertaken by the MOVE Commission. Were 
charges warranted in our view, they would have been brought by us 


and any allegations of taint would have been dealt with in the 


proper legal forum. 


One additional legal matter should also be briefly noted. A 
1973 change in the law of this Commonwealth has precluded a possi- 


ble theory of liability on the part of the Mayor and other high 
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City officials. We raise this matter to permit consideration of 
whether a legislative change is warranted. 

Specifically, we have considered whether the Mayor's initial 
failure to act, and his Subsequent imprudent acts, might possibly 
rise to the level of misfeasance, malfeasance or nonfeasance. 
These three common-law criminal offenses involve either the breach 
of a positive statutory duty by a public official, or the perfor- 
mance by a public official of a discretionary act with an improper 
or corrupt motive. Under present statutes, however, they can no 
longer be prosecuted as crimes. 

Were these still crimes, we would have been able to consider 
whether eke or more ofthese charges might be warranted. In that 
event, it could prove Significant that, under the Home Rule Char- 
ter, the Mayor is "responsible for ... law enforcement within 
[the City's] boundaries" (Article IV, Chapter 1, §4-100). Thus, 
in his handling of MOVE, it could be argued that Mayor Goode 
breached his duty of responsibility for law enforcement in the 
City. In contrast, of course, it could be argued that his vari- 
ous decisions were proper discretionary acts. If that were the 
case, criminal liability would only attach if an improper or 
corrupt motive could be established. 

Resolution and consideration of any or all of the issues 
raised by the offenses of misfeasance, malfeasance and nonfeasance 
is unnecessary since the Crimes Code explicitly abolished all 
common-law crimes (18 Pa.cC.S.A. §107(b)). The legislature, how- 


ever, may wish now to consider the codification and resurrection 
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of these crimes in order to insure the greater future accountabil- 


ity of City officials. We recommend that they do. 
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VI. THE MORNING OF MAY 13, 1985 


Execution of the planned confrontation with MOVE actually 
began the day before. By the morning of May 13th, the Police 
Department had assembled hundreds of weapons and various kinds of 
explosives to assault the compound. In the first few hours of 
the battle between MOVE and the police, thousands of rounds of 
ammunition were fired and high-powered explosives were detonated. 
This section reviews the events of the morning, including the 
preparations for the assault, and discusses the propriety of the 
force used. 

Many of the police and firemen involved in the May 13, 1985 
operation were required to report for duty hours in advance of 
Sambor's early morning ultimatum to MOVE members. As a result, 
many of the men in the most demanding situations as the operation 
progressed had the smallest reserve of physical resources on 


which to draw. 


Lieutenant Dominic Marandola's situation is illustrative. 
Marandola was ultimately responsible for controlling the police 
return gunfire during the morning gun battle. He had reported 
for duty at Stake Out Headquarters sometime between 9:30 and 
10:00 p.m. on Sunday evening, May 12th. From there he proceeded 
to the Geriatric Center at about midnight. At that location he 
first met with Sambor, Captain Kirchner, Lieutenant Powell and 


Sergeant Connor, among others. Next, he attended a large meeting 
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with all command personnel who would be present on the scene. He 
then waited for the operation to begin. 

Like Marandola, the vast majority, if not all, of the Police 
Department command personnel and supervisors were on duty long 
before the operation actually began. Sergeant Donald Griffiths, 
for example, was required to report to Stake Out Headquarters at 
10:00 p.m. on Sunday as There he met Marandola, Kirchner 
and Inspector Tiers, and was briefed for the first time about his 
role in the operation. Similarly, Officer John LaCon, a Stake 
Out officer who manned one of the surrounding posts the next day, 
reported for duty before 11:00 p.m. The information disseminated 
at the briefing which Ee attended after reporting was vague con- 
cerning who was in the MOVE house; he was told, however, to expect 
"anything" during the confrontation. 

Similar instructions were given to the men assigned to the 
insertion teams. Team members reported for duty as early as 10:00 
p-m. on Sunday evening. Before proceeding to the operations area 
at about 2:00 a.m., they participated in briefings and witnessed 
a demonstration of the "flash-bang" explosives they would use to 
disorient MOVE combatants. 

AS a consequence of the reporting demands and the decision 
not to brief key police personnel earlier, many men were on duty 
for nearly eight hours before the operation even began. Moreover, 
many Officers had been on duty for almost 24 hours -- and without 
Sleep for many hours more -- when they were confronted with the 


back alley inferno. Better planning and organization could have 
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avoided such extreme mental and physical demands on participating 
officers. 

The specifics of the plan which police sought to implement 
on the morning of May 13th have already been extensively discussed 
in Part III of this report. In brief summary, if MOVE declined 
to permit peaceful service of the arrest and search warrants which 
had been obtained, the first step was to activate the Fire Depart- 


ment'S squirt hoses. Their purpose was to direct water onto the 


compound's roof to minimize or eliminate the bunker's strategic 
advantage. At the same time, the two insertion teams would proceed, 
under cover of smoke and tear gas, into the two properties adjoin- ; 
ing the MOVE E "6210 and 6223 Osage Avenue. Once inside 
these houses, the teams were to make three-inch holes in the base- 
ment and second floor party walls. Through these holes tear gas 
would be inserted into 6221 using pepper foggers. This insertion 
of gas into 6221's lowest and highest floors was intended to first 
drive its occupants to che first floor and then cause their sur- 
render. 

In early May, 1985, this Police Department plan was reviewed 
py FBI Agents Scalf, Macys and Harrison. According to Scalf, the 
plan seemed a workable solution to them. Scalf did not recall 
any concern about the plan generally; neither did he recall any 
concern by Macys or Harrison about the interided use of explosives 
to breach the party walls. 


To insure the plan's success, six police posts were set up 


close to the MOVE compound. These were intended to serve both as 
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observation points and as positions from which any necessary police 
fire cover could be provided. In four of these locations -- 6218 
Osage, 6232 Osage, 6218 Pine, and 6228 Pine -- armed police offi- 
cers were stationed on the first and second floors overlooking 
6221's front and rear. Two additional rooftop posts were set up 
and manned at 430 and 432 62nd Street and 6248 and 6250 Osage 
Avenue. 

Earlier portions of this tept have discussed in detail the 
various weapons which were available to the police on May 13th. 
The P A much of which was distributed to the six surround- 
ing posts -- included suppressed rifles, M-16's with and without 
scopes, Hothin ovttrs , Browning automatic rifles, Uzis, shot- 
guns, service revolvers, a .50 caliber machine gun, anda .50 
Caliber scope rifle. Sambor had approved the acquisition of any 
weapons which could be legally obtained. He explained that he 
wanted the police to have automatic weapons so that they would 
have weapons equal or superior to those possessed by MOVE. Maran- 
dola, however, told us that he had reservations about Stake Out's 
possession of special weapons with which they had no familiarity. 
Griffiths told us that he ordered the removal of the .50 caliber 
weapon assigned to his post. He did so because the weapon was, 
in his view, too big and too dangerous. 

Although the police were more than adequately provided with 
Special weapons, the command personnel were not so diligent in 
providing other protective equipment. Marandola told us about 


the difficulties of dividing the one hundred available sandbags 
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among the posts and positions where they were needed. There was 

a plainly inadequate number of sandbags. One officer expressed 

to us his concern that, in his location, there were only seventeen 
bags available to protect three men. His problem, however, was 
far less severe than that faced by the seven men in Post Four who 
had dig Seen sandbags to protect them. 

Insertion team members were provided with "protective body 
armor" (as opposed to "flak jackets") to be worn under their shirts. 
This equipment saved Connor from serious injury when, while inside 
6217, he was shot in the back by a MOVE member during the morning 
gun battle. Similar protective life vests were not provided to 
anv Fire Department péfsonnel, however. Deputy Fire Chief Walter 
Miller told us that eight such vests were initially committed for 
the use of fire fighters who would be in exposed positions during 
the morning, but that the Police Department later reneged on that 


promise. 


The police operation actually began at daybreak; by then all 
units and men were in their assigned positions. The Police Commis- 
Sioner, using an siitin system from inside Post One at 
6218 Osage Avenue, advised MOVE of the outstanding warrants and 
T V them fifteen minutes to surrender. MOVE did not coopera- 
tively respond. Rather, as LaCon described it, MOVE answered 
with a string of obscenities and threats: 

they told us all that they hoped our insurance 
was paid up, that we contacted our wives and 


families because we wouldn't be coming home, 
if we came in that house, they had something 
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for us. Another voice got on slightly there- 
after and told us that we weren't going to 
leave the street alive, remember 1978, that 
we were going to die out there. 

A voice on MOVE's loudspeaker also yelled: 


You're going to be laying in the street, bleed- 
ing in the street. Come on in and get us. 
We're going-to kill you where you stay, where 
you lay. We see you on the roof. We know 
you're in those houses. 

When the fifteen minute waiting period expired, the plan 
moved forward. Berghaier was outfitted typically. A gas mask 
and ear plugs had been Supplied. At Powell's suggestion he had 
Vaseline applied to his face to protect his skin. To prevent gas 
from seeping under his clothes, he had also taped down his sleeves 
with duct tape and obtained blousing rubbers for his pants' cuffs. 

Although the initial plan called for Team B to enter 6219, 
by May 13th that strategy had changed as police believed that 
MOVE had broken into and gained control of 6219. The revised 
plan directed Team B to enter 6217 and infrbtrate 6219 by’ knock- 
ing a hole through the front porch party wall. 

Failures in coordination and equipment began even before the 


insertion teams reached their assigned destinations. As Team B 


approached 6217 by moving from house to house up Osage Avenue, an 


improperly directed Squirt gun drenched the officers with a steady 


stream of water. Posts One and Two delivered smoke and tear gas 


Canisters to the front of 6221 to cover Team B's movements. The 


men manning the posts faced difficulties in providing this support, 
however, because many of the canisters Supplied were so old that 


they did not function. The Situation was described this way: 
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We would take a shell and bang it on the 
ground and then shake it until it sounded 
like a salt shaker. Then we had some idea 
the shell would fire. 

Team A moved to their objective -- 6223 -- through the back 
alley. Posts Three and Four provided smoke and tear gas cover 
with their aged canisters. Unfortunately, Team A had not been 
told that smoke and tear gas would arrive. Halfway up the alley, 
while exposed to fire from the rear MOVE bunker, the officers in 
Team A had to stop and put their gas masks on. 

Despite the difficulties which the teams faced, both 6217 
and 6223 were successfully entered. At or near the time that 
these. entries were accomplished, gunfire broke out. Without ques- 
tion, this Be qebive emanated from the MOVE compound. 
Muzzle flashes from the front bunker were seen by many witnesses. 
Similar muzzle flashes from the rear of 6221 were seen by other 
witnesses. Marandola also saw a weapon protrude from the Bags of 
the bunker and fire at Post Five. At the same time, the Post 
Five supervisor reported that they were being fired on. 

The testimony of the people who saw muzzle flashes was con- 
firmed by other witnesses who testified, without qualification, 
that they heard the first shots come from the MOVE compound. 
Other evidence was presented concerning the kinds of weapons which 
MOVE was then using. Officer Michael Tursi believed that a 12 
gauge shotgun was responsible for the first shot and thereafter 
heard what he believed was .22 caliber gunfire. Sergeant Albert 
Revel and LaCon similarly told us that the first shot sounded 


like a shotgun blast, followed by one or more .22 shots. Although 
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well aware that no automatic weapons were ultimately recovered 

from the premises, LaCon was convinced, based on the muzzle flashes 
which he saw from the bunker, that MOVE also fired an automatic 
weapon. 

The police response to MOVE was measured and deliberate. 

The police plan allowed only a controlled discharge of firearms. 
Unless in direct danger, no officer was permitted to fire without 
relaying information about his situation to Marandola through the 
Stake Out supervisor located in each post. Orders to shoot were 
given by Marandola in Post One; the majority of the orders to 

fire during the day were given by Marandola through the respective 
post commanders. 

At least four or five different police positions took direct 
gunfire before permission to return fire was given. Kirchner 
estimated that forty or fifty shots were fired by MOVE before any 
return fire was allowed. In each such instance, specific’ (rather 
than general) permission to return fire was given. Positions 
were allowed to respond only after Marandola was advised of their 
Situation and was satisfied that they were taking fire. 

It is difficult if not impossible to describe the specifics 
of the morning gun battle. Early on, after the insertion teams 
reported from inside 6217 and 6223 that they were prepared to 
begin their operations, all Stake Out units were ordered to cease 
fire to determine whether MOVE was still firing. This was but 
the first of several lulls between numerous firearms exchanges. 


There were many points at which Marandola, in order to assess the 
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situation, would direct all officers to stop shooting unless ase 
was absolutely necessary to protect their lives. All too soon, 
however, MOVE gunfire would resume. 

Many police witnesses stationed in the surrounding posts 
told us of their experiences that morning. Officer John McDon- 
nell in Post One felt objects come by him which he believed were 
bullets. Sergeant Griffiths in Post Four reported seeing bullets 
hit the sandbags and wood window frames at his station. (For 
safety reasons the window panes had been removed.) One bullet 
struck Te sandbag immediately behind Officer Haworth in Post 
One; Officer Saxon at Post Seven, at Cobbs Creek Parkway and Osage 
Avenue, heard bulldës ricocheting and told us that at least one 
bullet struck a vehicle parked at that somewhat removed location. 
Corporal George Minner, staffing an exposed rooftop post, heard 
bullets overhead. At times the gunfire from 6221 was so intense 
that it pinned down his men. Even smoke grenades provided inade- 
quate cover to safely evacuate the rooftop positions. Ultimately, 
smoke projectiles offered sufficient cover to allow the Fire 
Department to remove two officers trapped on the roof by MOVE 
gunfire. 

Perhaps the best description of the conditions which 
prevailed on the morning of May 13th was offered by LaCon. He 
testified as follows: 

A. My recollection, going back, is that 
approximately ninety minutes after the initial 
exchange of fire -- I don't mean to imply 

that there was continuous fire fighting, but 


what had evolved in that morning period were 
a series of very short, very intense exchanges 
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of fire. Fire would break out. We would 
announce the information to Post 1. We would 
get the order to return fire. We would do 
that for ten or fifteen minutes. It would 
subside. Several minutes would go by and it 
would begin again. 


AIRBORNE teamC ONE 


During one of these exchanges of fire, 
as near as I can recall, approximately seven- 
twenty or seven-thirty in the morning, I was 
struck in the back of the neck by a projec- 
tile that passed -- I believe one of those 
two holes that passed through the scalloped 
portion of the screen door. 
LaCon escaped injury, however. The bullet merely split his protec- 
tive helmet. 
The gunfight eventually ended. Various witnesses estimated 


that it lasted perhaps 1-1/2 to 2 hours. 


The conditions which the men in the insertion teams faced 
were even more difficult and hazardous. Within minutes of their 
respective entries it became clear to them and to the command 
structure that the plan was, in their words, "down the toilet." 
They nevertheless continued their efforts to accanpiish their 
objectives. This subjected them to great risks. These included, 
on occasion, heavy gunfire. The difficult circumstances presented 
were exacerbated by an inadequate communications system. For 
instance, when the men in the posts returned fire, the lack of 
communication prevented them from knowing whether they were endan- 
gering other officers or placing their shots so as to provide the 


best possible cover for the insertion team officers under siege. 
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A full understanding of the nature and significance of the 
actions of the insertion teams requires some detailed discussion 
about explosives. Explosives are generally categorized as high 
or low level. The latter burn; the former instantaneously convert 
from a solid to a gaseous state, thereby creating much greater 
a and force. A shape charge is an explosive device in the 
form of an inverted "V." This design enables the force of the 
explosion to be directed and makes it suitable to puncture a bar- 
ricade. "Jet tappers," a type of shape charge, were used by the 
insertion teams. These small but high level explosive devices 
can be used to make a small hole in a wall. Their effect is 
minimal, however, @f the wall is too thick. Moreover, as with 
any such charge, proper shaping is important, indeed essential, 
to minimize danger and fragmentation. 

The explosives available to and/or used by the teams included 
HDP boosters (a high explosive), data prime sheets (also a high 
explosive), data prime boosters (dangerous in grenades; subject 
to fragmentation), C-4, Tovex, and det (detonation) cord. c-4 
detonates at 24,500 feet per second and is appropriately used in 
shape charges. C-4 is also particularly useful in hostile situa- 
tions as it will not explode if hit by gunfire. Tovex detonates 
at 17,000 feet per second. Det cord, which comes in long, rope- 
like strands, in varying strengths, detonates at 25,000 to 26,000 
feet per second. (Its strength is measured in grains per foot; 


the more grains, the more powerful the explosive.) When used, it 
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is adhered to cardboard like caulk. Proper shaping is essential, 


however, otherwise excessive tearing and fragmentation can result. 


Our investigation has established, without question, and for 
the first time, that C-4 was used by both Insertion Team A and 
Insertion Team B while they were attempting to complete their 
missions inside 6217 and 6223. The details concerning that usage 
are best set forth in the context of all of the actions of the 
teams. We begin with a description of Team B's activities. 

Insertion Team B, under the command of Sergeant Edward Connor 
(a former Bomb Disposal Unit commander on temporary assignment 
for the May 13th operation), included two Bomb Squad members, 
Officers Angelucci and Muldowney, and four men from Stake Out, 
Officers Ryan, Draft, Freer and Marcello. Connor estimated that 
the team set out for 6217 between 5:45 a.m. and 6:00 a.m. They 
entered through the front door using a key obtained from the owner 
and immediately searched the house. As p¥eviously noted, the 
officers entered 6217 because it was believed that MOVE had taken 
control of 6219. Hence, the team's first objective was to enter 
6219 through the adjoining front porch wall. The house's owner 
had been advised in advance about this aspect of the operation by 
Connor and assured that the City would cover any damages. 

The team's original intent was to remove the adjoining porch 
wall with sledgehammers. That option did not seem viable or safe, 
however, considering the amount of gunfire being exchanged by the 


time they were ready to take action. 
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The explosives brought into the house by the team included 
two cardboard charges made with military grade det cord. One 
prepared charge's purpose was to blow a hole in the party wall 
between 6215 and 6217 should an emergency escape or evacuation 
route be needed. The team used the other cardboard hatch charge 
to open the common porch wall between 6217 and 6219. The four 
foot oval hatch charge used made a four or five foot hole between 
6217 and 6219. It also carried debris across to the 6219/6221 
common wall causing some damage to that wall, and contributed to 
the collapse of the living room ceiling in 6217 which apparently 
had been weakened by the water pouring into the building from the 
Fire Department squirt gun. 

Before trying to enter 6219's porch through the hole which 
they had created, Connor threw flash-bangs into 6219. These were 
intended only to disorient any MOVE members inside the property. 
Then, as he started forward through the hole, Connor came under 
heavy gunfire. He saw gun flashes from the top of the 6219/6221 
porch wall, apparently from gun ports which had been cut through 
the wall, and other gun flashes from the floor level. Freer 


believed that this gunfire from MOVE was coming from the doorway 


of 6219 or the east corner of 6221. Angelucci said that it looked 
like it was coming from a baseboard hole between 6219 and 6221, 
as well as from higher up. 

Additional flash-bangs were thrown into 6219 to stop the 
gunfire but without success. Team members returned fire. Connor, 


who waS spun around and hit forcefully in the back while trying 
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to retreat to 6217, was dragged into the living room and out of 
the direct line of fire while "[b]Jullets were bouncing all over 
the place." A .38 caliber bullet was later removed from the back 
of his "body armor." 

The MOVE gunfire assault on Team B continued. Officers in 
Team B fired back but the shooting from 6221 did not stop. Sup- 
pressive fire against 6221's porch did not halt the MOVE attak. 
Connor concluded that the extreme threat to his team made comple- 
tion of their mission impossible. He decided that this threat 
could be eliminated only by removing the 6219/6221 porch wall 
which gave the MOVE combatants cover. At his direction, a charge 
containing 1-1/4 pounds of C-4, to be thrown at the wall, was 
prepared by Angelucci and Muldowney. (Here we detail only our 
findings with respect to C-4's use on the morning of May 13th. 
The pertinent facts regarding the various attempts to cover up 
C-4's use and possession by the Police Department, together with 
our assessments of the conduct of the epeanere involved, are exten- 
sively set forth in Part XII of this report.) Connor did not 
obtain permission from Post One to use C-4. Muldowney recalled a 
conversation between Connor and Marandola authorizing the use of 
explosives (albeit not C-4) to open up a better view of the forti- 
fications on 6221's porch. There was other testimony, however, 
that no requests were made by Connor to Post One regarding any 
such use of explosives. 

Although Connor expressed to his men a purported willingness 


to accept responsibility for C-4's use in the porch wall assault, 
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he refused to throw the charge himself. Rather, he ordered Mul- 
downey to do this. Muldowney delivered the charge at great 
personal risk. While doing so he was exposed to gunfire from the 
waist up; Angelucci provided cover for him with an Uzi. 

The first C-4 charge knocked down some of the wall but did 
not fully accomplish its intended result. There followed but a 
brief lull, then more MOVE gunfire. Connor called for the prepara- 
tion of a second charge that was a "bit heavier." Angelucci and 
Muldowney prepared a second charge. According to their testimony, 
however, the same amount of C-4 -- a 1-1/4 pound block -- was 
used in that device. Once again, Connor declined to deliver the 
charge himself and @rdered Muldowney to throw it. l 

The ne charge had more dramatic results and substantially 
exposed MOVE's porch fortifications. A wooden structure attached 
to the porch's ceiling could be seen. It appeared to contain 
small bunkers and rectangularly shaped crawl spaces at the top 
and bottom. In the top crawl space Angelucci saw what he believed, 
with "90% to 95% certainty," was a dead body; we believe that 
this was John Africa. Freer also saw something in this space, 
but was uncertain whether it was a portion of a body or merely a 
jacket. 

Even the second C-4 detonation did not stop the MOVE attack. 
Connor reported that firing from the MOVE compound continued. 
Some shots taken inside 6217 were at floor level, as if they were 
coming from the 6221 basement level; others appeared to be fired 


from inside the rear of 6219. The situation was considered a 
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Stalemate. Accordingly, Powell and Team A, who had been waiting 
indide 6223 for the placement of Connor's charges before acting, 
were advised thtough Post One that they would have to proceed 
alone. 

Connor's team fomatnee in 6217 for some time thereafter. A 
periscope was delivered to Team B to see if 6221 could be attacked 
by way of the roof. After using this device to reconnoiter the 
compound through a skylight in 6217, it was determined that MOVE's 
bunker precluded rooftop access. Team B then left 6217 after 
another group of officers replaced them to maintain control of 
the premises. 

Team A's efforts inside 6223 were equally if not more unpro- 
ductive. Lieutenant Frank Powell, head of the Bomb Disposal Unit, 
was in command. Bomb Disposal Officers Klein and Laarkamp and 
Stake Out Officers Mellor, Berghaier, D'Ulisse and Mulvihill com- 
prised the remainder of the team. Stake Out Gehhades other and 
Graham delivered tear gas to 6223 sometime before 9:00 a.m. and 
remained inside. Graham also had extensive Bomb Squad experience. 

After the team's successful entry into 6223 through the prop- 
erty's rear, the house was searched. Mellor was stationed on the 
second floor by the house's skylight. Because the skylight hatch 
was missing, the team members believed that they were vulnerable 
to attack through that opening. 

The explosives brought by Klein into 6223 included three 
jet tappers and two det cord wall charges, as well as quantities 


of C-4, det cord, blasting caps and data prima sheets. Klein 


ELL 


said that he intended to make his own shape charge using C-4 if 
the jet tappers were inadequate to breach the walls. The team's 
supplies also included flash-bangs. 

aiibi aiie entering 6223 Klein nailed a det cord 
hatch charge to the living room wall adjoining 6225. The purpose 
was to permit its immediate detonation, and the creation of a 
man-sized hole, if the team's emergency evacuation was necessary. 

Their operation against the MOVE house began with detonation 
of a jet tapper in the basement. To avoid injury to individuals 
on the other side of the wall, this charge was placed high on the 
wall. Instead of penetrating the basement's stone wall, the jet 


tapper merely made a 1-1/2 or 2 inch deep hole, dislodged the 


basement steps, and caused many insects to fall on Klein. Fearing 


that the house's floor joists might be completely dislodged, and 
that 6223 might actually collapse as a result, Klein decided not 
to make a second attempt to breach the basement wall. 

Klein and Powell next turned their efforts to penetrating 
the second floor party wall. At that point Berghaier, Mellor and 


Laarkamp were also on the second floor. The first jet tapper 


charge used on the second floor also failed to penetrate the wall. 


As they were about to try again with their final jet tapper, gun- 
fire erupted from the 6221 side of the bedroom wall. Powell 
returned fire with his Uzi. The police then sought refuge ina 
closet. Klein, who could not fit in the closet, stayed in the 


bedroom and suffered superficial injuries. While inside the 


112 


closet, Laarkamp began to hyperventilate; eventually he was evacu- 
ated by Berghaier. 

Powell reported their situation to Marandola and urged him 
to direct gunfire at 6221's porch and second floor. At the same 
time Mulvihill and D'Ulisse, who were downstairs, received gunfire 
from 6221's porch. They took cover behind a radiator and returned 
fire. 

The various officers on Team A had different opinions about 
the source of the gunfire which they received at this time. Powell, 
for example, admitted to the possibility that some shots were 
police ricochets, but felt strongly that the automatic fire which 
came through the bedroom wall emanated from MOVE. Klein and Mellor 
also felt that these shots were fired by MOVE. Mulvihill and 
D'Ulisse more readily acknowledged the likelihood that “friendly 
fire" had penetrated 6223. Based on all of the evidence before 


us we, too, believe that police weapons were the source of most, 
D 


if not all, of this gunfire. 

Powell estimated that he and other team members remained 
under cover, in the closet, for about twenty minutes. When they 
emerged, they continued their efforts to breach the second floor 
party wall using a jet tapper. Eventually they succeeded. By 
that time, however, the pepper fogger had broken and alternative 
approaches were necessary. Flash-bangs were thrown through the 
small opening, again to disorient the occupants, aS were six to 
eight tear gas grenades. Much of the tear gas, however, returned 


through the hole and clouded the second floor of 6223. 
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The failure of the second floor efforts led Powell to adopt 
another strategy. He decided to blow a hole through the 6221/6223 
first floor common wall and then create an opening into 6221's 
basement through which tear gas could be inserted. Powell sought 
permission from Post One to thus proceed. Marandola, Kirchner 
and Berghaier all remember Powell saying during this conversation 
that a low detonation explosive would be used. Marandola said 
that this was what Sambor had authorized. 

The charge used, which was prepared by Graham and Klein, was 
anything but a low detonation device. It was a 2 by 2-1/2 foot 
wall shape charge made up of det cord, data sheet and either 1/3 
of a pound or 1/3 Qf a 1-1/4 pound block of C-4. After activating 
the Pies wine Piss Team A left 6223. When it detonated, from 
2-1/2 to 3 feet above the floor, it caused very extensive damage. 
It blew an air conditioner out of 6223 and into the back alley, 
demolished the porch of 6223, and made 6223 so structurally unsafe 
that it could not be reentered (despite an attempt by Graham). 

The explosion also more fully exposed the fortifications on 6221's 
porch. After the explosion, Officer Tursi, stationed across the 
street in Post One, could see inside 6221 

a log cabin within a house. It would almost 

be like taking the front wall down and having 

another wall inside that. It was constructed 

basically of large timber, trees. 

Both Klein and Graham told us that,-when detonation occurred, 
they heard what sounded like two distinct explosions. Graham 


said that he believed that this was the result of a sympathetic 
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decline to make any factual finding concerning this hypothesis. 
Because this final explosion inside 6223 (which was estimated 
have occurred sometime after 9:00 a.m.) made it impossible to 
fely reenter 6223, Team A evacuated the area. Before leaving, 
the officers kicked down MOVE's back alley fence. At that time 
hey heard children's voices in the basement; until that point 
hey had been unaware that children were present. The officers 
‘then considered inserting tear gas through a pipe protruding from 
the basement area of the compound. This was rejected, however, 
for fear of harming the children and because at least one rifle 
was spotted protruding from the rear of 6221. Accordingly, the 


team left the alley and proceeded to Cobbs Creek Parkway. 


We have considered whether any of the previously described 
police actions merit criminal charges. Charges which arguably 
could apply to these above described norte include murder, man- 
slaughter, aggravated assault, risking catastrophe, and recklessly 
endangering another person. Significantly, however, we have found 
that all of the assaultive police conduct began only after MOVE 
fired at police. Furthermore, the police actions were all directed 
toward the goal of executing judicially approved arrest and search 
warrants. 

Section 508 of the Crimes Code specifically authorizes the 
use of deadly force by police where, as here, they are attempting 


to make an arrest and a forcible felony has been committed or 
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human life is endangered. The only question for us to consider, 
therefore, is whether the force used by police was excessive and 
unjustified. We address separately each of the morning assaults 
on the MOVE compound. 

First, we consider the police gunfire directed at 6221 Osage 
Avenue. The sheer number of rounds directed at the compound, 
with the children inside, led a majority of the MOVE Commission 
to term police gunfire "unconscionable" (Findings and Conclusions, 
No. 18). This finding is inappropriate given the well-considered 
gunfire control plan devised by the police to minimize danger to 
anyone other than the armed resisters. The firing of so many 
bullets, while fianecessary and dangerous, was not so excessive as 
to mandate criminal liability. 

The designers of the operation had developed a contingency 
plan in case, as actually occurred, MOVE responded to the surren- 
der order with gunfire. Police could not initiate any firing 
and, moreover, could fire back only with express approval from 
Marandola unless an officer's life was in imminent danger. Even 
after gaining approval from Marandola, an officer could only fire 
at combatants who were actually firing at the police. Police 
adhered to these instructions, firing only in response to MOVE 
gunshots directed at the insertion teams or posts, and aiming 
only at MOVE gun positions. Thus, when Ramona Africa became visi- 
ble in the front of the compound during the afternoon, Marandola 
ordered police to hold their fire because she was not then shoot- 


ing at police. 
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The only flaw in this fire control procedure was the absence 
of a mechanism to stop the gunfire beyond Marandola's intermittent 
cease fire orders. The MOVE Commission found that police fired 
over 10,000 oe at the MOVE compound (Findings and Conclusions, 
No. 18). This number is erroneous. Unquestionably, police checked 
9,400 rounds of ammunition out of the pistol range that were not 
returned and borrowed ammunition from other sources. That amount, 
however, is not reflective of how many rounds were fired by police 
as it includes large amounts of unfired ammunition which exploded 
after being abandoned in the police posts which caught fire. For 
example, Marandola alone abandoned 1,000 rounds of M-16 ammunition 
when he evacuated Post @ne. 

Based —— evidence before us, the police probably fired 


far too many rounds. Further, some of these rounds apparently 


"overpenetrated," going through the front of 6221 Osage Avenue, 
passing through a side wall, and just missing officers on one of 
the insertion teams. Only luck saved police officers from being 
killed by "friendly fire." The sheer number of rounds, however, 
does not make this police action criminal. The fact remains that 
gunfire was directed only at combatants and only while they fired 
on police. The number of bullets does not change the nature of 
the conduct: All police gunfire was a justified response to MOVE 
gunfire. Thus, while the use of so many rounds may have been 
unnecessary, it was not unlawful. 

Our next consideration is the use of explosive charges by 


the insertion teams. As is apparent in the evidence discussed 


117 


above, the charges were used for two purposes: (1) to gain entry 
to 6221 Osage Avenue; and (2) to stop gunfire from fortified posi- 
tions inside the MOVE compound. The police involved clearly had 
insufficient experience to perform either of these tasks with 
explosives. While their use of explosives was ill advised, how- 
ever, it does not warrant criminal charges. 

The devices used to gain entry to the MOVE compound ranged 
from small jet tappers to Klein and Graham's use of a C-4/data 
sheet combination. The purpose of all of these charges was to 
cut holes in the MOVE fortifications to allow the introduction of 
water and tear gas. These uses of force were measured attempts 
to open the MOVE meena without causing injury to anyone inside. 

. AS there was no intent to harm anyone inside the house, we 
have considered whether any crimes of recklessness occurred, par- 


ticularly because explosives were used against a house in which 


l 


gasoline was presumably stored. The applicable crimes are risk- 
ing catastrophe and recklessly endangering another person. Under 
these sections, the police would be liable only if they consciously 
disregarded a substantial risk that their conduct could cause 


injury to non-combatants. (As is discussed below, police had no 


obligation to avoid harming MOVE members who were firing at police.) | 
Two factors rule out prosecution for these crimes. First, the 
explosives used were selected and shaped to knock holes in the 
walls of 6221 Osage Avenue and cause minimal risk of fire or injury 
on the other side. Second, any gasoline inside the house was 


believed to be in the basement. The only explosive used against 
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the basement walls was a small jet tapper. Thus, it is apparent 
that police did not disregard a substantial risk of harm but rather 
OENE TE the risk and took steps to minimize it. Many of the 
explosives used were so weak that they failed to breach the MOVE 
fortifications. It also appears that none of the charges used to 
enter the MOVE compound caused any injury to anyone inside. No 
indictment for criminal conduct is merited for the use of PRAN 
sives to attempt entry to 6221 Osage Avenue. 

The explosives used to stop gunfire from inside the compound 


are of a different nature. While these charges were also intended 


to destroy MOVE fortifications, specifically the front porch bunker, 
they were not designed to insure the safety of those behind the 
barricade. As this force was only used against MOVE combatants, 
however, this police conduct was justified under §508. 

When the first hatch charge opened the porch between 6217 
and 6219 Osage Avenue, police fairly believed that MOVE had broken 
through the wall between 6221 and 6219 Osage E A Police then 
threw flash-bangs into 6219. These explosives, made of HDP boost- 
ers, were intended merely to disorient MOVE members with sudden 
bright light and loud noise so that police could advance into 
6219. James Phelan, a demolitions expert, testified that HDP 
boosters are powerful explosives and are far too dangerous a sub- 
stance to use in flash-bangs. Despite the inappropriateness of 


their employment, however, the boosters had been tested and found 


harmless. Further, no injury resulted from their use. Hence, 
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rather than giving rise to criminal charges, this conduct only 
demonstrates the inexperience of the police in using explosives. 
Unfortunately, the hole in the party wall between 6217 and 
6219 created a direct line of fire between the front porch bunker 
in 6221 and the police position in 6217. MOVE took advantage of 
‘this, firing many shots and hitting one officer in the back. 
ee ee were vulnerable to attack from 6219. Hence, at 
Connor's direction, one block of C-4 was thrown at the 6219/6221 
porch wall to destroy the covering wall and reveal MOVE's gun 
positions. When the firing did not stop, a second block was 
thrown. One of the combatants, presumably John Africa, was appar- 
ently killed by Ghe second explosion. 

l This use of deadly force by the police was justified under 
§508. While police had been attempting to execute valid arrest 
warrants, MOVE combatants had committed various forcible felonies, 
including shooting an officer. Gunfire continued from behind 


MOVE fortifications. Under these circumstances, response with 
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deadly force was warranted and not criminal. 
The only remaining question is whether response with blocks 


of C-4 was so excessive as to require prosecution. At the time 
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that the C-4 was used, police firearms had failed to stop the 
gunfire from the MOVE compound. Service of the warrants and pro- 
tection of the police mandated removal of the massive fortifica- 
tions inside 6221 Osage Avenue. Use of C-4 to accomplish this 
goal cannot be deemed criminally excessive as this force was 


applied only against combatants. Indeed, even a block of C-4 was 
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insufficient to fully breach the porch bunker fortifications and 
a second block had to be used. has, §508 remains applicable and 
no charges are merited. 

In sum, it appears that the large number of rounds fired by 
police may have been an unnecessary exercise of force. Further, 
it is very clear that police did not have the proper training to 
use explosives as offensive weapons. Neither did the Police 
Department have in place adequate procedures with respect to the 
use of explosives. Accordingly, if it has not already been done, 
we recommend that the Department adopt strict procedures governing 
the use of offensive explosives, which include a written proposal 
for each use which must be approved by the highest levels of the 
Police and Fire Departments and the City Administration. 

It must be noted, however, that police used deadly force 
only against those who had fired at them and employed limited 
explosives in all other situations. Given the relentless gunfire 
from MOVE members and the massive fortifications inside the com- 
pound, the degrees of force used against MOVE combatants do not 


warrant criminal charges. 
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VII. THE USE OF THE SATCHEL CHARGE 
i  UPATCHEL CHARGE 


The most critical area of our inquiry has been the City's 
decision to drop an explosive device on the MOVE compound and its 
Subsequent decision to let the resultant fire burn. That fire 
Started when, at Sambor's suggestion and with Goode's approval, 
police dropped an explosive device on the roof of the MOVE com- 
pound, intending to destroy the bunker and to create a hole 
through which police could then pump tear gas into the house. 
This plan failed, however, with disastrous results. When the 
device (which missed the bunker entirely) exploded, it set in 
motion a chain ef events which resulted in the ignition of vapors 
from cans of gasoline near the bunker. A small roof fire ensued. 
The City did not extinguish the fire promptly, and later could 
not extinguish it before at least ten people had died and sixty- 
one homes had burned to the ground. 

We questioned the Mayor, the Managing Director, the Police 
and Fire Commissioners and all other persons intimately involved 


in these events. We extensively considered whether anyone acted 


Our inquiry into these extraordinary events disclosed Significant 
factual questions and problematic legal issues. After painstaking 
consideration and lengthy discussion, we have determined not to 
bring criminal charges: We have concluded that, factually and 
legally, no Prosecution is Sustainable. To bring charges simply 


because our visceral reaction is that, given a disaster of this 
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magnitude, someone must have acted criminally would be cathartic 


but improper. 
Although the evidence adduced before us does not support 
it does reveal incredible incompetence by the 


criminal charges, 


City officials involved in making these crucial decisions. The 


motifs apparent in preparing for the confrontation -- an absence 
of thoughtful consideration of the plan, unwarranted haste, and 
poor communication among crucial persons on crucial issues -- 
were all apparent first in the decision to drop the charge and 
then in the decision to let the ensuing fire progress. Once 
again, the testimony revealed a lack of particularized inquiry 
by City officials and, iMeteaa, a willingness to accept general 
answers to general questions ("Will it work?" “Is it safe?"). 
Perhaps this disaster could have been averted had officials asked 
even the most minimally probing questions (e.g., "How is it that 
no risk of fire is posed by an explosive device designed to 
destroy a steel-reinforced bunker and simultaneously blow a hole 
through the roof into a house believed to contain explosives and 
gasoline?"). 

This chapter examines the decision to use the satchel device; 
the next examines the decision to let the fire burn. In each, we 


first review the testimony concerning how these two critical deci- 


sions were made. That testimony illustrates the grievously flawed 


decision-making process and provides the essential framework for 


our subsequent discussions regarding possible criminality. These 


discussions include a review of the applicable law, after which 
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we apply that law to the facts, more specifically explaining why 


the evidence does not warrant the return of indictments. 


We first review the evidence concerning how the decision was 
made to use the satchel charge. Although there is some disagree- 
dont: amang the principal actors regarding critical events preceding 
this decision, the overall facts are not disputed. 

At noon on May 13, 1985, Powell informed Sambor that the 
original plan had to be abandoned. Sambor then asked Powell to 
"talk to his people" [the Bomb Disposal officers] to see whether 
anyone had any ideas, and specifically suggested that they con- 
sider using an expłosive device to create a hole in the roof 
Cua wile tear gas could be pumped into the house. 

After this conversation, Sambor took Brooks, Richmond and 
others inside Post One to view the impressive MOVE fortifications 
which had been exposed in the police assault. Brooks testified 
that he, Sambor, Richmond, Licenses and Inspections Commissioner 
James White and Health Commissioner Stuart Shapiro then discussed 
how to remove the bunker. White left to investigate using a crane, 
and the others discussed using an armored vehicle with a battering 
ram. As with the crane option, Brooks testified that Sambor did 
not indicate to him that these ideas already had been explored 
and rejected. 

At approximately 4:00 p.m., Sambor, Brooks, Richmond and 
several others met at the Geriatric Center. -Sambor recalled that 


they discussed various options for proceeding against MOVE, such 
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as uSing an armored vehicle or crane to remove the bunker, attack- 
ing over the roof, or conducting an assault on the front or back 
of the building. Richmond recalled that Hawthorne was present 


and said that a crane could be used to dislodge the bunker, but 


that its operator would be within MOVE's firing range; thus, this 
option was again rejected. They discussed having an officer put 
an explosive into the bunker, but dismissed that idea as too risky. 
Sambor then suggested using a helicopter to drop a "satchel charge" 
on the bunker to dislodge it and to create a hole in the roof 
through which an officer could put tear gas. After Brooks and 
Sambor agreed that the idea was feasible, Sambor summoned Powell. 

Powell arrived within a few minutes accompanied by Klein. 
Sambor asked Powell whether he could devise a charge that would 
destroy the bunker and create a hole in the roof and, if so, 
whether he could deliver such a charge. Powell spoke with Klein 
briefly and then replied affirmatively to both questions. 

Sambor testified that Brooks and Richmond he questions 
and that he and Powell offered answers. Richmond asked Powell 
whether the device would start a fire. Richmond, Sambor and 
Brooks each recalled that Powell assured them that there was 
virtually no risk of fire. Powell and Klein both testified, 
however, that there was no discussion concerning the risk of 
fire, with Powell adding that, had they discussed it, he would 
have told them there was a potential for fire. Klein's testi- 
mony, however, suggests that he would not have disagreed with 


Powell's alleged response that there was no risk of fire. Klein 
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told us that C-4 is non-incendiary ("if you light it and burn it, 


it doesn't explode"), and also said that he was never worried 
about a fire occurring and was puzzled when one did result. We 
have found the testimony of Brooks, Sambor and Richmond concern-. 
ing this conversation to be credible. 

Powell was also asked whether the satchel charge posed any 
risks to the occupants. Sambor recalled that Powell responded 
that it would be a minimal charge designed specifically for what 
they had in mind, and that it would present little or no danger 
to the occupants of the house, even if they were on the second 
floor. Klein recalled, however, that when Brooks asked Powell 
what’ the égplosivel vould do, he (Klein) answered that it would 
knock the bunker -- and anyone inside -- to the sidewalk: 

| I think I told him it would stand the bunker 
' up, drop it down on the sidewalk. If [any 
MOVE members in the bunker] survived the 
crash on the sidewalk, they wouldn't be able 
i to hear for a week, but they would probably 
H live, because the blast itself would not kill 
a them. If they could survive that fall from 
the second floor to the ground, they would 
H live, but they would have a problem with hear- 
ing for awhile. 
Powell remembered telling them that although he did not know 
whether the satchel charge would remove the bunker, it would at 
least disable it. 


Finally, the manner in which the device would be delivered 


was discussed. It was agreed that they would drop the device 


from a helicopter onto the bunker. Brooks then called the Mayor, 


to whom he previously had éxplained the alternatives being explored. 
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Brooks testified that he told Goode by phone: 
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Sambor doesn't have any other way that he can 
find to get that thing down from there. He 
plans to take a helicopter and drop an explo- 
Sive device right on the bunker and then, go 
up to it and put water and tear gas in the 
hole. 


Sambor testified that he could not hear Brooks' every word, but 
recalled that Brooks outlined the plan for Goode, using words 
like "explosives" and "helicopter." Similarly, Klein testified 
that Brooks made a phone call and said: 

... "We're going to use the helicopter," and 

again, he said, "We're going to use two and a 

half pounds of plastic explosives," or "two 

and a half pounds of C-4, and we're going to 

drop it from the helicopter in a satchel." 

He did say satchel. 

Goode, however, denied knowing that the device was going to 
be dropped from a helicopter and testified that he thought police 
officers were going to crawl across the roof and place the device 
against the bunker: 

Q. And whether [using police officers to 
. place the charge against the bunker }ywas, in 
[ fact a possibility, given the limitations of 


that day; that is, in fact, what you believed 
was going to occur, correct? 


A. Without question. 

Q. Now, am I correct that you do not remember 
Mr. Brooks telling you that they were going 

to drop the device from a helicopter; is that 
right? 

A. I do not recall the word helicopter. 

Q. Do you recall the word drop? 

A. I do not recall the word drop. 

Q. Do you recall having any idea how this 


device was going to be placed on the roof in 
order to knock the bunker onto the street? 


Lai 


A. What I did think? 

Q. Yes. 

A. I thought it was going to be placed there 
by one of the police officers on the roof 
crawling over there and placing it there and 
then moving away from it. That is what I 
thought in my mind. 

Q. You certainly cannot think of any reason 
why Mr. Brooks would intentionally deceive 
you as to the mechanism by which this 

device -- 

A. He is a very honorable man. I'm sure he 
would always tell the truth as he understood. 
I'm sure if he says he told me he was going 


to use a helicopter, he believes deep down 
inside he told me. 


x &k * 


“> + was surprised that it was dropped from 
a helicopter. I recall being very surprised 
that the helicopter was used to drop this 
device. 
Goode so testified even though previously he had told us that he 
"understood that [the police] felt they could not safely go onto 
the roof and into the house from the rooftop with that bunker 
being there." Further, Lieutenant Fred Ragsdale, a police officer 
asSigned as Goode's bodyguard, told us that as Goode and members 
of his staff watched television just before the explosion, Goode 
said "Watch this" and, moreover, registered no surprise at the 
scene displayed. 
Goode's recollection of his decision to approve the use of 


an explosive device was that he paused thirty seconds, asked 


whether Sambor knew of the idea, whether Brooks thought it would 
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work, and when the police planned to do it. After this briefest 
of inquiries, Goode approved the plan: 


My recollection is that, "You know the crane 
will not work. We have concluded that we 
will blow off the bunker by using some type 
of plastic explosive charge." And I paused 
for a half a minute, perhaps or some seconds. 
And I said does Commissioner Sambor know 
about this? And he said, "Yes, it was his 
idea or his plan." And I said, "Do you think 
it will work?" And he said, "Yes, I think it 
will work." 


And I said "Okay." That is the extent 
of the conversation as I understood it. 


* k*k * 


So I did not go into detail, [had he] 
thought about A, B, C or D. I asked him will 
the plan work. 


k & * 


... I had two very experienced operations 
people out there.... I did not go through 
each time I talked with them a checklist and 
say "Have you thought about this, this and 
that?" I did not do that, sir. 


At the conclusion of his conversation with Goode, Brooks 
turned to the others, telling them that the Mayor understood and 


they should proceed. 


Other testimony which we heard regarding this conversation 


between Goode and Brooks has caused us to consider whether the 


| 
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decision-makers acted pursuant to an artificially imposed deadline 
for completing the operation. Klein testified that, after Brooks 
spoke with Goode, "He hung up and he said, 'He wants it done before 


dark.' He said 'He wants everything done before darkness. He 


wants them out of there before it gets dark.'" 
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Goode denied having a deadline. He said that he was concerned 
that the police would be Subject to greater risks after dark, but 
added: 

I was not in charge of the operation. I 

did not have a deadline. I was at my office 

receiving reports from the field operations 

people and responded to what their concerns 

were. If they had said to me, "Mr. Mayor, we 

can safely go three or four days," I would 

have said if that is your professional opinion, 

fine. If they said nightfall poses a problem, 

they are at the scene. They know what their 

limitations and their problems are, and they 

know what they have to do to maintain security 

at the scene there. 
Brooks similarly testified that he did not recall Goode saying at 
any point that he wanted the operation to be completed that day. 

g 

‘Although therë is no corroboration for Klein's testimony as 
to this point, we previously have noted that the City began the 
entire operation pursuant to an artificial deadline; to attempt 
to conclude the operation by an artificial deadline would have 
been consistent, and not unlikely, given that sixty-one families 
were waiting to go home and massive police resources were gathered 
at the scene. Whether or not immediate completion of the operation 
was a subconscious motive, no one testified to any discussion of 
calling off the operation. Rather, the meeting simply ended and 
the participants began preparations to drop the satchel. 

Powell testified that before he left the meeting, Sambor 
specifically instructed him not to inform the police in the posts 
about the planned use of the Satchel charge. Powell told Maran- 


dola nonetheless. Powell was concerned that, although MOVE was 


sheltered by the structure of the house, the police across the 
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street were exposed because the force of the explosion would travel 
laterally across the roof when the charge detonated. Furthermore, 
Powell was concerned about the other risks to the police: "We 
might get shot down, I might miss the roof.... Even if it landed 
directly behind the bunker, you know, if I blew up the bunker, I 
didn't know what was going to happen. I might throw the bunker 
right into Post Two or Post One. Distance-wise, we were not that 
great. I didn't know what was going to happen." 

Sambor admitted that he may have told Powell not to tell 
Marandola or the other officers about the plan. Because Powell 
had said that the satchel charge posed no danger to the occupants, 
Sambor reasoned that there could not be any danger to anyone else. 
Moreover, he felt that "[t]here was no need to get people all 
worked up and excited and possibly do something that was not cal- 
culated that would jeopardize what was to be done." 

This is yet another instance where a lack of discussion and 
particularized inquiry may have caused unnecessary vale. The 
satchel charge was not considered dangerous to MOVE members because 
it was believed that they were in the basement. Two of the police 
posts were located on rooftop positions, however, and officers 
assigned to the other posts were at upper windows in the surround- 
ing houses. The charge would detonate at right angles, potentially 
driving debris across the roof. Clearly, an explosion sufficient 
to destroy the bunker might propel the debris toward hese e E 
Powell was aware of all of these risks (and of the additional 


risk that, in dropping the charge, he might miss the roof of the 
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house completely), yet he evidently did not discuss his concerns 
with Sambor. He did countermand Sambor's order, telling Marandola 
to evacuate the posts. However, the safety of the police officers 
should be protected through the discussion of risks and worst-case 
scenarios by dacision-makers, not by the countermanding of orders. 

| PT the meeting, Klein and Powell left the Geriatric Center.. 
Klein constructed the bomb by himself, using two sixteen-inch 

tubes of Tovex and one block (1-1/4 pounds) of C-4. The C-4 was 
included as a "blasting cap" to detonate the Tovex. Klein said 

he could have used HDP boosters to detonate the Tovex instead of 


C-4 (because HDP boosters detonate at almost the same rate at 


| 
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c-4) but instead Ghose C-4, an explosive he described as "safe." 
Powell then dropped the satchel on the roof from a State 
Police helicopter. The mechanics of the explosion and fire on 
the roof are discussed in Part VIII. For analysis of the issue 
here, it is sufficient to note that detonation of the charge 
caused wood on the roof to splinter. These wood splinters were 
driven through the gasoline vapors by the force of the explosion. 
The gasoline vapors, when exposed to the heat of the explosion, 


ignited. 


‘Before examining this evidence under the law relevant to our 
decisions whether to indict Goode, Brooks and Sambor, we will 
address Klein's inclusion of C-4 in the satchel charge and whether 
that was a criminal act. There has been much public discussion 


concerning Klein's use of C-4. Shortly after the device was 
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detonated, Sambor stated publicly that it contained only Tovex. 
Three months later, however, Klein gave a statement to Homicide 
Captain Eugene Dooley in which he said he used C-4 as well as 
Tovex. Although this "admission" precipitated speculation that 
the unintended fire was caused by the C-4, we have concluded that 
Klein's use of C-4 eee Cr ee unknown to City officials nor par- 
ticularly material to the disaster which ensued. The use of 
plastic explosives r category of explosives which includes C-4) 
was discussed by the Mayor, the Managing Director and the Police 
Commissioner and, if not specifically approved, was not prohibited. 
Moreover, although C-4 is more likely to cause a fire than is 
Tovex, in this instance it made no difference: it was the explo- 
sion itself -- not the type of explosive used -- which caused the. 
ignition of gas vapors and the subsequent fire. The fire which 
resulted did not emanate from point of detonation. (Similarly, 
no fire resulted from the earlier use of C-4 during the morning. ) 
Klein told us that Brooks and Sambor haw authorized -the use 
of C-4, and both Brooks and Goode testified that they anticipated 
the use of plastic explosives. Klein testified that, in discussing 
the satchel charge proposed at the afternoon meeting, Brooks asked 
Powell what two pounds of "C-4" or "plastic" would do to the bunker. 
Klein then interjected that C-4 came in 1-1/4 pound blocks, and 
Brooks asked Powell what 2-1/2 pounds would do. Klein could not 
remember which of the two terms -- "C-4" or "plastic" -- Brooks 
used. He explained that the terms are interchangeable: cC-4 is 


one type of plastic explosive. (Tovex, however, is not a plastic 
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explosive.) Powell also testified to a similar recollection of 
this conversation. 

Brooks admitted that the word "plastic" was used during the 
discussions, although he said he was not the first person at the 
meeting to use the term. Brooks also said that he did not specifi- 
. cally recall anyone using the words "C-4" or "Tovex," and did not, 
think. he used a specific term when he relayed Sambor's proposal 
to Goode. (Brooks said that despite his military background he 
had only a minimal knowledge of explosives and did not know the 
difference between Tovex and C-4 on May 13, 1985.) Goode testified 
that Brooks told him "[w]e have concluded that we will blow off 
the “bunker by uging some type of plastic explosive charge." Sam- 
bor oe who, at the time of the meeting, had a general familiarity 
with C-4 as a plastic military explosive which came in bricks -- 
said C-4 may have been mentioned in a very general sense at the 
meeting, but did not "recall at all anybody mentioning C-4 as C-4 
itself being used, No, sir." Sambor further said that, at the 
conclusion of the meeting, he thought that they were going to use 
"this new kind of explosive ... I knew specifically that its name 
was Tovex." Finally, Richmond said that he only recalled Sambor 
using the phrase "satchel charge" and did not recall any mention 
of. C-4 or Tovex, terms which meant nothing to him. (Richmond may 
have left the meeting before the content of the satchel charge 
was discussed. ) . 

We have concluded that Klein's use of, C-4 was not prompted 


by any insidious motive. He testified credibly to his belief 
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that there are no major differences between C-4 and Tovex and his 


understanding that, although C-4 is more powerful than Tovex, te 
poses no greater danger of fire and is actually safer than Tovex. 
(In fact, Klein testified that he was puzzled by the ensuing fire 
because he knew C-4 to be non-incendiary.) Klein said that, for 
these reasons, he would have preferred to use only C-4 and no 
Tovex. Finally, Klein told us that every Bomb Disposal Unit in 
the country except Philadelphia's uses C-4. 

Although Klein's testimony was sincere, his information was 
erroneous. Explosives expert James Phelan testified that C-4 
does pose a greater risk of fire than does Tovex. Moreover, Ange- 
lucci testified that Tovex takes on the properties of other explo- 
sives with which it is used; thus, detonating C-4 and Tovex 
together would have a synergistic effect. Similarly, Phelan said 
that detonating Tovex and C-4 together increases the heat produced 
and thus increases the risk of fire. ' 

Nonetheless, however wrong Klein was oii the characteristics 
of C-4, his error in no way affected the explosion which caused 
the roof fire. Since Tovex alone also would have caused the fire, 
inclusion of C-4 had no impact on the ensuing events and will not 


be considered further in the discussion of potential criminality. 


Having briefly reviewed the evidence of how the decision to 
use a satchel charge was made, we will now review the law which 
has governed our discussions of whether anyone acted criminally 


in making this decision. We have been instructed that there are 
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four basic elements common to all crimes: (1) an act (for example, 
the act of dropping an explosive device on the roof of 6221 Osage 
Avenue); (2) a result (e.g., the deaths of MOVE members and child- 
ren inside the house); (3) a criminal state of mind associated 
with the act (e.g., "recklessness"); and (4) a direct causal rela- 
tionship between the act and the result. Each of these elements 
must be present before a crime may be found or charges brought. 
Additionally, individual crimes also have additional specific 
elements which must be present, together with the four elements 
listed above, before a crime may be found or charges brought. 

Our inquiry regarding the decision to drop the satchel focused 
on three persons: Gambor, Brooks and Goode. The evidence shows 
that are suggested using an explosive device against the bunker, 
Brooks relayed the suggestion (which he endorsed) to Goode, and 
Goode approved it. Thus, the first element -- that of an act -- 
exists ameo all those involved in the decision. As noted earlier, 
Richmond was not really involved in the decision and it was not 
his to make. He asked the one question which was relevant from 
his perspective: Would this device cause a fire? He was assured 
that it would not. Apparently, he then left the meeting. Because 
of his minimal role, we will not further consider whether he acted 
criminally in connection with the decision to drop the satchel 
charge. Similarly, we will not further consider whether Powell 
and Klein acted criminally concerning this decision which, again, 


was not theirs to make. They answered factual questions to the 
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best of their knowledge and took no actions other than those pur- 
Suant to orders. 

It is clear from the evidence that the first element -- that 
of an act -- is present as to Goode, Brooks and Sambor. It is 
also clear that the second element -- a result -- is also present 
in the death, injury atid destruction which occurred. It is not 
clear, however, that the death, injury and destruction whieh 
resulted were directly caused by the acts of Goode, Brooks and 
Sambor. Neither is the evidence clear with respect to the state 
of mind of those principally involved in making this decision. 

We will first discuss the element of causation under the 
law. We have been instructed that, in order to be considered a 
cause of any result, whether it be death or some other result, a 
person's conduct must be a direct and substantial factor in bring- 
ing about that result. There can be more than one direct cause. 
But a person's conduct is not a direct cause of the resulting 
harm if the intervening acts of others break the chain of events. 
We, therefore, have considered whether the acts of other persons, 
including the MOVE members themselves, played such an independent, 
important and overriding role in bringing about the resulting 
harm, compared with the first act (the decision to use an explo- 
Sive device), that the first act does not amount to a direct and 
Substantial factor in bringing about the resulting harm. A per- 
son's conduct may be the direct cause of the harm even if his 
conduct was not the last or immediate cause of the harm. It need 


only start an unbroken chain of events. However, whether the 
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conduct of others relieves the original actor of liability for 
his first act also depends on whether the intervening conduct was 
foreseeable to the original actor. 

Thus, the question here as to each decision-maker (Goode, 
Brooks and Sambor) is whether the decision to drop an explosive 
device directly caused the death of the MOVE people and the 
destruction of the neighborhood, or whether the fire which 
resulted, the initial failure to fight the fire, the decision of 
Fire Commissioner Richmond and Police Commissioner Sambor to let 
that fire burn, the subsequent inability of the Fire Department 
to fight the fire, and/or MOVE's decision to remain inside a -burn- 
ing building andor to keep their children inside a burning build- 
ing, He intervening, superceding events which the decision-maker 
could not foresee. 

In addition to considering whether the decision to use the 
Satchel charge was the cause of the harm under the law, we have 
also considered whether the decision-makers here acted with a 
criminally culpable state of mind ("mens rea") in agreeing to use 
a satchel charge. A paren canst be criminally charged for his 
conduct unless he acted with a particular state of mind or level 
of culpability. The definition of each crime requires that a 
person commit the act with a minimum level of culpability. Gener- 
ally, there are four levels of culpability: a person may commit 
an act intentionally, knowingly, recklessly or negligently. By 


contrast, if a person commits an act merely as the result of his 
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ignorance or mistake or bad judgment, he may be Civilly liable or 
morally responsible, but he cannot be charged criminally. 

In deciding whether any charges should be brought against 
those involved in the decision to drop an explosive device, we 
were instructed as to the legal definition of conduct which is 
intentional, ee ee and negligent. We have been told 
that someone acts "intentionally" if it is his "conscious" objec- 
tive to do a particular act or cause a particular result, and, 
where there are related attendant circumstances, he is aware of 
those circumstances or believes or hopes that they exist. (We 
understand that "conscious" means to be aware of and consider 
something.) We have also been instructed that a person acts 
"knowingly" if he is aware that it is practically certain that 
his conduct will cause a particular result. 

Additionally, we have been given the legal definition of 
recklessness. We have been told that "recklessness" has four 
elements: (1) the actor was aware of a ee eer a particular 
occurrence would result from his conduct; (2) the risk was sub- 


stantial and unjustifiable; (3) the actor nevertheless consciously 


disregarded the risk; and (4) considering the nature and intent 


of his conduct and the circumstances known to him, his disregard 


of the risk involves a gross departure from the standard of care 


that a reasonable person would observe in the actor's situation. 


Finally, in considering whether any of the decision-makers 
acted recklessly in approving the use of an explosive device, we 


lave been careful not to confuse legal "recklessness" with legal 
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"negligence," which is a lesser level of culpability. We have 
been instructed that a person acts negligently when he should be 
aware of a substantial and unjustifiable risk that a material 
element exists or will result from his conduct. The risk must be 
of such a nature and degree that the actor's failure to perceive 
it, considering the nature and intent of his conduct and the 
circumstances known to him, involves a gross deviation from the 
Standard of care that a reasonable person would observe in the 
actor's situation. 

To further guide our deliberations in determining whether 
anyone acted "recklessly" or "negligently," we identified four 
specific risks which attended the decision to drop an explosive 

S. 

charge: 
1. The explosive charge, or debris propelled 
by its explosion, would cause gas cans on the 
roof to explode, igniting a fire which could 
not be controlled; 
2. the charge would propel debris into the 
house and kill or injure people on the second 
floor; 
3. the charge, or debris propelled by it, 
would drop into the house and touch off 
explosives or gas in the house, killing 
or injuring anyone on the second floor 
and anyone on the first floor or in the 
basement who did not (or could not) flee; 
and 
4. the charge would kill or injure people in 
the bunker itself, either immediately upon 
explosion or in dislodging the bunker into 
the street. 


Several factors must be considered in weighing the substan- 


tiality of all of these risks. In discussing the nature of the 
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first risk listed above, three facts became important. First, we 
heard expert testimony that the fire which resulted was not caused 
by the satchel charge itself, but by the ignition of vapors from 
gas cans on the roof. Thus, had the gas not been on the roof, no 
fire would have occurred on May 13, 1985. Second, this fire could 
have been extinguished by the squirts at any time from its incep- 
tion at approximately 5:30 p.m. until 6:15 p.m. Thus, had the 
decision-makers actually considered this particular risk posed by 
the use of the satchel charge, they might reasonably have concluded 
that it was not substantial and proceeded with the plan. Third, 
the thousands of gallons of water directed at the roof that day 
did not prevent a fire from occurring because the water evaporated 
almost instantly in the 7,000° heat created by the explosion of 
the charge. (However, there is no evidence that Goode, Brooks, 
Sambor or Richmond thought that that water diminished the risk of 
fire.) 

In assessing the nature of the second Pek, we recall that 
the stated purpose of the satchel charge was to create a hole in 
the roof through which police could pump tear gas. Obviously, 
then, the satchel charge, at a minimum, posed a danger of falling 
roofing material and plaster to anyone on the second floor. 

Finally, in assessing the nature of the fourth risk, we are 
sides that the use of force against anyone in the bunker was argu- 
ably justified under the Statutory provisions permitting the use 


of force in law enforcement, briefly referenced in Part IV and 


more fully discussed below. 
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With this basic legal framework in mind, we will now discuss 
the evidence and specific charges which we considered bringing 


against specific individuals. 


The charges which we considered bringing against Goode for 
RT decision to drop the bomb were: conspiracy, murder, involun- 
tary manslaughter, aggravated assault, reckless endangerment, 
arson, causing or risking a eee ee failure to prevent catas- 
trophe and criminal mischief. The initial question in assessing 
Goode's liability for these crimes is whether his conduct in 
approving the dropping of the charge was "reckless," the minimum 
mens rea required@for all but two of these charges. (Gross negli- 
gence is the minimum mens rea required for involuntary manslaughter 
(causing the death of another as a direct result of doing a lawful 
or unlawful act in a reckless or grossly negligent manner). Negli- 
gence is the minimum mens rea required for criminal mischief 
(intentionally, recklessly or negligently damaging the property 
of another in the employment of explosives). Although these two 
crimes can be proven where the actor's conduct was negligent, we 
do not discuss whether Goode's conduct was legally negligent 
because prosecution for manslaughter is precluded by problems in 
proving causation, as we discuss below, and prosecution for crim- 
inal mischief is precluded because dropping the charge was an 
arguably justified act as to the bunker on the 6221 Osage Avenue 
property and was not the direct cause of damage to the other prop- 


erties.) 
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The evidence we heard suggests that Goode's conduct was not 
reckless under the law; that is, that he did not consciously dis- 
regard a substantial and unjustifiable risk that people would be 
placed in danger of death or serious bodily injury as a result of 
his approval of the device's use. Goode did have knowledge of 
some risks. He testified that he knew that there might be gaso- 
line on the roof and explosives in the house. He further testi- 
fied that he knew that MOVE had claimed it would blow up the block, 
that the children were still in the house, and that MOVE was likely 
to use the children as shields. Other evidence suggests, however, 
that Goode believed that these risks had been neutralized and 
that he did not realize that these risks were "substantial." 
Moreover, there is no evidence that he "consciously disregarded" 
these risks. 

Goode testified that, in making his decision, he assumed 
that the gasoline cans had been washed off the roof, if he thought 
about it at all: 

[I]f I thought about gasoline, I'm sure I 

thought about all the water up there washing 

the gasoline away, not believing there was 

any danger to any of us. If I had any 

thought process at all, it was the fact that 

for hours thousands of gallons of water had 

gone onto the roof.... 
Further, Goode told us that he did not query Brooks about the 
explosives -- or any other specific concerns, for that matter. 
Instead, he explained, he relied on Sambor's assurances that the 


plan would "work" (i.e., that the occupants of the house would be 


safely removed), and on the fact that he had "two very experienced 
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operations people [Brooks and Sambor] out there in the field," 
who understood his instructions that the operation must be safe. 
Additionally, he testified that he thought that the bomb would 
blow the bunker into the street without risk to the people in the 
house. He explained that he had seen explosives demonstrated 
ee could blow doors off the frame without damaging the frame. 
Moreover, Brooks testified that, when presented with the proposal, 
Goode asked him whether there was a possibility of fire, and was 
told by Brooks that there was little to no possibility of fire. 
(Goode's testimony about this conversation with Brooks, however, 
makes no reference to any inquiry about the possibility of fire; 
indeed, Goode specifically told us that he did not go through a 
checklist, asking "Have you thought about this, this and that?" 
each time he spoke with Brooks.) Clearly, Goode, who had little 
appreciation for the nature of the risks involved to begin with, 
did not "consciously disregard" those risks. 

Moreover, the remainder of the statutory definition of "reck- 
less" further buttresses a conclusion that Goode lacked this mens 
rea. The statutory definition continues: 

The risk must be of such a nature and degree 
that, considering the nature and intent of 
the actor's conduct and the circumstances 
known to him, its disregard involves a gross 
deviation from the standard of conduct that 
a reasonable person would observe in the 
actor's situation. 
The nature and intent of Goode's conduct are evidenced by his 


actions concerning MOVE in the preceding year: he wanted to 


avoid confrontation, and when confrontation was inevitable, he 
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wanted to minimize it. He took no action until the neighbors 


were threatening violence, he was adamant that whatever plan was 


| 
| 
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drawn up provide for the safety of all concerned, and he wanted 
Sambor to be careful in choosing police officers for the opera- 
tion. From the evidence it appears that his intent in approving 
the charge was not to burn down the neighborhood or even the 
house. He wanted only to destroy the bunker. 

Similarly, examining Goode's conduct in light of the "cir- 
cumstances known to him" also supports a conclusion that he did 
not consciously disregard a substantial and unjustifiable risk. 

As noted above, Goode testified that he had seen explosives demon- 
strated which could blow doors off the frame without damaging the 
frame. Further, according to Brooks, Goode asked whether there 
was any danger of a fire. Obviously, the bomb would be constructed 
and detonated by the Bomb Disposal Unit, who supposedly knew what 
they were doing. And finally, Goode asked Brooks -- a former 

Army general and now the top City official Bh the scene -- his 
Opinion of the plan. The idea was to destroy the bunker and 
nothing more, and supposedly his advisors knew the circumstances, 
and supposedly the police knew what they were putting together, 
and his advisors thought it was a good idea. Given these facts, 
we cannot conclude that Goode acted recklessly. 

As mentioned above, recklessness is the minimum mens rea for 
most of the crimes under consideration. The "knowing" and "inten- 
tional" mental states have even more elements and requirements 


which must be satisfied. As Goode's behavior does not reach the 
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standard of "recklessness" as defined by law, his conduct also 
does not meet the more stringent "knowing" or "intentional" stan- 
dards. 

Goode's conduct is perhaps more accurately described by the 
statutory definition of criminally negligent behavior: 

A person acts negligently with respect to a 

material element of an offense when he should 

be aware of a substantial and unjustifiable 

risk that the material element exists or will 

result from his conduct. The risk must be of 

such a nature and degree that the actor's 

failure to perceive it, considering the nature 

and intent of his conduct and the circumstances 

known to him, involves a gross deviation from 

the standard of care that a reasonable person 

would observe in the actor's situation. 
As we-noted above, however, negligence will not support a prosecu- 
tion for any of the relevant possible charges except involuntary 
manslaughter (gross negligence) and criminal mischief (negligence). 
Prosecution on these charges is precluded because Goode's decision 
to drop the explosive device was not the direct cause of the ensu- 
ing deaths and destruction. 

Many of the relevant possible charges (murder, involuntary 
manslaughter, aggravated assault and causing a catastrophe) require 
proof not only of recklessness but also of causation. Here, the 
harm relevant to involuntary manslaughter and criminal mischief 
charges -- i.e., death and unwarranted destruction -- was not the 
direct result of Goode's decision to drop the charge, but of Sambor 
and Richmond's subsequent decision to let the fire burn, and MOVE's 


concomitant decision to remain inside a burning house. Thus, the 


relevant issues are whether Sambor and Richmond's decision to let 
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the fire burn, and MOVE's refusal to exit a burning house, were 
foreseeable or whether they were superceding causes relieving 
Goode of criminal liability. 

We have concluded that MOVE's refusal to exit a burning build- 
ing may have been foreseeable to Goode, who knew that MOVE members 
would sacrifice their own children for their cause. We also have 
concluded, however, that Sambor and Richmond's decision to let 
the bunker burn was not foreseeable. Goode stressed to Sambor 
that he was concerned for the safety of all involved; he repeatedly 
claimed to have been relying on his Commissioners to effectuate a 
plan which would safeguard lives and he relied on his Commissioners 
to act as professionals. Goode did not even anticipate a fire, 
and had he anticipated one, he doubtlessly would have relied on 
his Fire Commissioner, who was present at the scene, to extinguish 
it immediately. 

We have also been instructed that, even if Goode's conduct 
was otherwise criminal, it may have been legally justi tied under 
statutes permitting the use of deadly force in law enforcement 
under certain circumstances. (These statutes are considered in 
detail elsewhere in this report.) Because we did not conclude 
that Goode acted criminally, however, we found it unnecessary to 
determine whether his conduct was further justified by statute. 

In sum, indictment of Goode for his approval of the use of 
the satchel charge would be warranted only if we could Reals 
that Goode acted with the requisite mens rea to establish criminal 


liability, and also that he could foresee (1) that a fire might 
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result, (2) that his Commissioners would let it burn even though 
they had equipment on the scene with which to extinguish it, and 
even though they knew there were children inside, and (3) that 
MOVE would remain inside and would keep their children inside. 
Additionally, we have been instructed that, even if these mens 
rea and causation issues did not preclude indictment, Goode's 
conduct nevertheless might be statutorily justified. Having 
considered all of the testimony we heard and having analyzed it 
according to the law outlined above, we concluded that Goode 
should not be indicted for the decision to drop the satchel 


charge. 


Py 


s 
In deciding whether indictments could be returned against 


Brooks for any of the relevant crimes listed above, we encountered 
all of the same difficulties presented with Goode: There is simply 
no evidence that he consciously disregarded substantial and unjus- 
tifiable risks. He did not foresee that a fire would result, and 
could not foresee the Police and Fire Commissioners agreeing to 
let a fire burn. Further, he, too, may be able to assert statutory 
justifications for his actions. Moreover, Brooks' criminal respon- 
sibility is even further attenuated than is Goode's: Brooks merely 
offered Goode his opinion of the plan (although it seems quite 
foreseeable that Goode would rely upon -- indeed, defer to -- his 
advice); he did not give the final approval. 

Brooks had a lesser knowledge of the risks involved than 


Goode. He was not present at the planning meetings when the 
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gasoline cans were discussed, ane beatified credibly that he did 
not recall any discussion of the possible presence of gas on the 
roof. Although he knew that MOVE might have gasoline in the 
house, and although he probably knew that MOVE might also have 
explosives, he was assured that the satchel charge posed little 
or no danger of fire. Similarly, although he knew that there l 
were children in the house, Powell assured the decision-makers 
(according to Sambor) that the charge would not harm the occu- 
pants, even if they were on the second floor. (Klein testified, 
however, that he thinks he told Sambor that "[the satchel charge] 
would stand the bunker up, drop it down on the sidewalk. If they 
survived the crash, they wouldn't be able to hear for a week, but 
they would probably live." If this testimony is credited, the 
satchel charge clearly posed a danger to anyone in the bunker. 
Indeed, regardless of what Klein actually said, it is only common 
sense that any charge capable of destroying or disabling. the bunker 
would necessarily endanger anyone in the piker: However, the 
use of force against MOVE members in the bunker -- felons using 
deadly force to resist arrest -- is arguably justified under the 
relevant statutes.) 
From this evidence, and the absence of any evidence from 
which we could find that Brooks could have foreseen the decision 
to let burn any fire which did occur, we have concluded that 


no indictments against Brooks are warranted. 
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The decision whether to indict Sambor for his role in the 
decision to drop a satchel charge has been a difficult one. We 
have carefully considered several specific charges. We will dis- 
cuss these charges and will also review additional factual alle- 
gations and additional legal principles relevant to the decision 
whether to indict for these crimes. 

We have considered whether to indict Sambor for the crimes 
of arson, murder, involuntary manslaughter, causing or risking a 
catastrophe, conspiracy, criminal mischief, recklessly endangering 
another person, and solicitation or attempt to commit assault or 
murder, in connection with his participation in the decision to 
use the ‘satchel chagge. We have concluded that, as to each of 
these animes, indictment is precluded by one or more evidentiary 
or legal impediments. Either the evidence does not establish 
that Sambor acted with the requisite mens rea, and/or Sambor's 
advocacy of the satchel charge proposal was not the legal cause 
of the harm which resulted, and/or his conduct, if on a prima 
facie level criminal, was nonetheless subject to one or more 


valid statutory defenses. 


First we discuss whether Sambor's actions demonstrate a crim- 
inally culpable state of mind. As we noted before, the minimum 
mens rea (state of mind) required for proof of all but two of the 
above-listed crimes is recklessness. The evidence does not estab- 
lish that Sambor acted recklessly, i.e., that he consciously dis- 
regarded a substantial and unjustifiable risk.. Furthermore, as 


is described below, the assurances given to Sambor about the 
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limited effects of the satchel charge bar a finding that he "know- 
ingly" or "intentionally" used the charge to cause harm. 

Sambor attempted to disclaim any awareness of the risk posed 
by gasoline cans on the roof. He denied any knowledge of the 
cans, telling us that up through May 13, 1985, he had no informa- 
tion that there might be gasoline on the roof. However, Tursi, 


Benner, McLaughlin, Revel, Marandola, Teti, Tiers, Scipione and 


Powell all testified that, at the May 11, 1985 meeting with Sambor, 


the presence of a gasoline can or cans on the roof of the MOVE 
compound was discussed. (Police were concerned that the gasoline 
could be dangerous if an armored personnel carrier were used, or 
if shape charges were used on the roof.) Sambor did, however, 
tell us that he thought that the presence of gasoline would pose 
a Significant risk. He testified that he did not think anyone 
knew the cans were on the roof because "If [we] had, I think that 
would have certainly changed our concepts of the operation." 

We do not credit Sambor's claim that ne was unaware of the 
gasoline cans and we do not credit his further statement that 
such knowledge would have changed his concept of the operation. 
When the risk he implicitly acknowledged actually materialized -- 
i.e., when the gasoline ignited -- Sambor did not immediately 
order that the fire be extinguished, but instead adopted a 
calculated strategy to let it burn. Clearly, far from regarding 
the ignition of a fire as a risk which must be avoided, Sambor 
regarded it as an asset which could be used to accomplish what 


the charge had not. From this we can draw four possible 
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conclusions: (1) Sambor regarded the fire as an insubstantial 
risk, his later testimony notwithstanding (because the Fire Depart- 
ment could extinguish any roof fire which occurred), (2) he 
regarded it as a substantial but justifiable risk, (3) he regarded 
it as a substantial, unjustifiable risk (in which case his conduct 
oe criminal), or (4) he was not aware (conscious) of the risk 

and so made no assessments of whether it was substantial or justi- 
fiable (that is, the possibility that a fire might ensue simply 
did not occur to him). 

Of these four possible conclusions, the evidence as we find 
it most clearly supports the first or second conclusion. We 
simply find no evidénce to support the third conclusion (the only 
conclusion which implicates criminal conduct). As for the fourth 
conclusion, we find that the evidence, while not inconsistent 
with this conclusion, does not affirmatively support it. For 
these reasons, we find that Sambor did not consciously disregard 
the risks posed by the gas cans on the roof, and did not know or 
intend that the eventual harm would result. 

We further find that Sambor did not consciously disregard 
any of the three remaining risks we noted initially. Although 
Sambor had a knowledge of the facts from which he could have for- 
mulated an awareness of the risks, the evidence suggests that he 
had no such conscious thought processes. Sambor admitted knowing 
that there was gasoline in the house. Additionally, Sambor 
believed that there might be explosives in the house: The arrest 


and search warrants which Sambor executed alleged that MOVE 
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possessed unlawful explosives and Sambor stated at the May 11, 
1985 meeting that MOVE might blow up its own house. Finally, we 
have concluded that Sambor knew that the satchel charge might 
propel debris into the house, because a stated objective of the 
charge was to create a hole through the roof. Nonetheless, Sam- 
bor's testimony, neither corroborated nor contradicted by Brooks, 
Richmond, Powell or Klein, negates a conclusion that he acted 
recklessly with respect to risks posed by the possibility that 
the charge would fall into the house or propel debris into the 
house, touching off an explosion or otherwise killing or injuring 
people. 

Sambor testified that Powell assured him that the device 
would be a minimal charge designed specifically to achieve the 
objectives of dislodging the bunker and creating a hole in the 
roof. Sambor said that Powell predicted that the charge would 
present little or no danger to the occupants of the house, even 
if they were on the second floor. Sambor Also testified (as did 
Brooks and Richmond) that Powell told them that the possibility 
of fire "was virtually non-existent, because this stuff had such 
a low potential for creating fire." Lastly, Sambor claimed that 
he thought that any gasoline in the house would have been kept 
near the generator, which he assumed was in the basement. This 
testimony is corroborated by Sambor's instruction that the police 
posts were not to be notified; had Sambor intended or pai ond 
that explosives inside might detonate, he would have evacuated 


the nearby police. Thus, there is no substantial, reliable 
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evidence from which we could conclude that Sambor acted intention- 
ally, knowingly or recklessly. 

In assessing whether Sambor acted with a criminally culpable 

state of mind, we have carefully considered certain additional 
evidence: allegations by Klein that Sambor told him to put shrap- 
nel in the bomb. Klein testified that as he, Powell and Sambor 
were walking towards the helicopter, Sambor pulled him aside and 
told him to "use frag and shrapnel [in the satchel charge] if you 
have to, to get them mother fuckers." (Klein explained to us 
that the addition of "frag" would make the charge anti-personnel 
but, because the target was the bunker, adding frag or shrapnel 
actually ,would onlyscut down on the charge's effectiveness. ) 
Klein said he repeated Sambor's comment to Powell. According to 
Klein, Powell asked what frag would do. Klein answered "Nothing 
to a bunker," and Powell said "Don't do it then.... Don't worry 
about it. What he don't know won't hurt him." 

Powell testified to a similar recollection of this conversa- 
tion. He said that after the decision was made to use the satchel 
charge, he approached Sambor and told him that they did not have 
any C-4 and so would use Tovex. Sambor replied "Billy Klein knows 
what I want." Powell went over to Klein: 

... I said [to Klein] "What do you mean, you 
know what he wants?" He said, "He told me 
not to tell nobody." I said, "What the hell 
are you talking about?" He said, "He said he 
wants plenty of frag." And I said "No frag." 
My thinking is that I'm dropping this thing 
on the roof. The people in the MOVE house 
are protected, but the guys in Post Two and 


Three and Four and Five, they're exposed, 
these guys. 
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Sambor categorically denied instructing Klein or anyone else 
to include "frag" or shrapnel in the charge and further said that 
he would not use the word "frag." Moreover, Sambor said that he 
did not know Klein and did not even meet him until after Klein 
already had composed the satchel charges. In his account of the 
afternoon meeting at which the satchel charge was discussed, Sam- 
bor said that Powell came to the meeting by himself and that he 
(Sambor) and Powell answered all of the questions about the satchel 
charge. Finally, he told us that, as far as he knew, Powell gave 
the instructions they had agreed upon to Klein. However, Brooks, 
Deputy City Solicitor Ralph Teti, and Brooks' body guard, Police 
Officer Louis Mount, all recalled Klein's presence at and partici- 
pation in this meeting. (Indeed, Klein evidently was somewhat 
unforgettable: Teti described Klein as the police officer wearing 
Bermuda shorts and a baseball cap, smoking a cigar.) 

We do not credit Sambor's claim that he did not even meet 
Klein until after Klein had constructed thé@ charge. Howéver, 
having observed Klein's demeanor as he testified and having con- 
sidered his testimony, we have likewise rejected as uncorroborated 
and insufficient to come to a conclusion of fact his allegations 


that Sambor instructed him to put frag in the charge. 


Because one of the specific crimes which we considered -- 
involuntary manslaughter -- may be established on proof of a 
lesser mens rea than recklessness, that of gross negligence, we 


have also considered whether the evidence reviewed above 
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establishes that Sambor's conduct in suggesting and pursuing the 
use of a satchel charge was grossly negligent. We have been 


instructed that the Crimes Code defines negligent conduct but 


fails to give a specific definition of grossly negligent conduct. 
We have been told that, under the Crimes Code: 


A person acts negligently with respect 
to a material element of an offense when he 
should be aware of a substantial and unjusti- 
fiable risk that the material element exists 
or will result from his conduct. The risk 
must be of such a nature and degree that the 
actor's failure to perceive it, considering 
the nature and intent of his conduct and the 
circumstances known to him, involves a gross 
deviation from the standard of care that a 
reasonable person would observe in the actor's 
Situation. 


= 


We have concluded that Sambor should have been aware that a fire -- 
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indeed, a greater one than initially occurred here -- could have 
resulted from the use of the satchel charge. The charge was 
designed to blow a hole in the roof, and there allegedly were 
incendiary materials inside. This was potentially like throwing 
a lighted match on a wood pile. Sambor should have perceived the 
risk, and, while we find that his conduct does not rise to the 
level specified in the involuntary manslaughter statute, we find 
that he was negligent not to have done so. 

However, no catastrophic explosion or immediately inextin- 
iiie fire did result. Instead, only a small roof fire ensued. 
The use of the satchel charge itself thus did not result in death, 
injury or unjustifiable destruction. 

We have examined in detail whether Sambor's conduct with 


respect to the decision to drop the satchel charge was the legal 
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cause (i.e., the Cause under the law) of the harm which resulted. 


As discussed above, we were instructed that, in order to be the 
direct cause of a result, a person's conduct must be a direct and 
substantial factor in bringing about that result. A person whose 
conduct is such a direct cause may be Criminally liable even though 
there are other direct causes. There can be more than one direct 
Cause. But a person's conduct is not a direct cause if the inter- 
vening acts of others, or the actions of the victims themselves, 
or the occurrence of another event, plays such an independent, 
important and overriding role in bringing about the result, com- 
pared with the first act, @hat the first act does not amount to a 
direct and substantial factor in bringing about the result. The 
conduct need only start an unbroken chain of events. However, 
whether the conduct of others relieves the Original actor of lia- 
bility for his first act also depends on whether the intervening 
conduct was foreseeable to the original actor. 

In deciding whether Sambor's actions were the direct cause 
of the resulting harm, and whether that harm was legally foresee- 
able, we considered, among other things, whether Sambor knew (1) 
that there was gasoline on the roof of the MOVE compound; (2) 
that there may. have been explosives inside the house; (3) that 
the Fire Department would have difficulty fighting any fire 
because they could not go inside the house; (4) that the persons 
on the scene would not immediately extinguish the fire; (5) that 
the Fire Commissioner could misjudge his Department's ability to 


fight the fire if allowed to burn; and (6) that MOVE was likely 
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to remain in a burning house and/or to hold its children in the 
house. 


Here, as discussed earlier, the direct cause of the result- 


ing harm was not the decision to use a satchel charge. Rather, 


the death, injury and destruction which occurred resulted from 


the failure to extinguish the roof fire and MOVE's decision to 


il remain inside the burning compound and to keep their children 

| inside. We have concluded that, although the possibility of fire 
was foreseeable (whether from the ignition of gasoline, the igni- 
tion of explosives or simply the ignition of roofing and bunker 
materials), the possibility that the fire would rage out of con- 
trol, killing people in the basement, was not foreseeable. This 


entire issue, however, is more appropriately discussed in the 


context of analyzing whether Sambor is criminally liable for his 
part in the decision to let the fire burn, which we have done in 
Part VIII. We conclude that Sambor's promotion of the satchel 


charge proposal was not the legal cause of the harm which occurred 


here. 

iq Because we concluded that the evidence did not establish the 

| elements of the relevant crimes, we did not need to give detailed 
consideration to whether Sambor's conduct, if arguably criminal, 
was nonetheless defensible under one of the statutory justifica- 
tion provisions, including mistake and use of force in law enforce- 
ment. Therefore, we will only briefly review these two statutory 


defenses. (The evidence does, however, establish the elements of 
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one crime -- criminal mischief -- and so we will analyze in more 
detail the statutory defense relevant to this crime. ) 

One possible defense is the defense of mistake, If an actor 
is ignorant of or mistaken about a fact, and there is a reasonable 
explanation or excuse for that ignorance or mistake, his ignorance 
or mistake is a defense if it negates the state of mind which 
must be proven. Thus, if Sambor was ignorant of, or mistaken 
about, the risks inherent in the use of the satchel charge, he 
could not have had the requisite mens rea for any crime. 

Another relevant defense is the Statutory provision for the 
use of force in law enforcement. Under the statute, the use of 
the device was an arguably appropriate use of force by the police, 
who were trying to make lawful arrests in the face of deadly resis- 
tance. Generally, a police officer may use any non-deadly force 
he believes necessary to make an arrest, or to defend himself or 
another from bodily harm while making that arrest. Deadly force -- 
that is, force readily capable of causing death or serious bodily 
injury -- may be used if the police believe that it is necessary 
(1) to prevent death or serious bodily injury to themselves or 
another; and (2) to prevent resistance or escape which would avoid 
the arrest, or if the person sought has committed a violent felony, 
is trying to escape, and has a deadly weapon, or is likely to 
kill or seriously hurt someone unless quickly arrested. 

The defense of justification is especially important with 
respect to the crime of criminal mischief. Criminal mischief can 


be proven where the actor negligently damages tangible property 
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of another in the employment of fire or by explosion. However, 
we have concluded that the evidence establishes only that Sambor 
intended to destroy the bunker, which the City could have dis- 
mantled lawfully had it pursued its civil remedies and which 
Sambor could legitimately destroy pursuant to the statutorily 
authorized use of force to effect arrests. The evidence, there- 
fore, cannot support the lodging of a criminal mischief charge 


against Sambor. 


In sum, for the reasons set forth above, we have concluded 
that the decision to let the fire burn, not the use of a satchel 
charge, was the rodt cause of the loss of life and property which 
occurred on May 13, 1985. That decision and its legal consequences 


are discussed in the next chapter of this report. 
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VIII. THE DECISION TO LET THE FIRE BURN 


In the previous chapters we discussed various tactics used 
to attempt to force MOVE out of 6221 Osage Avenue, including drop- 
ping explosives on the roof. In this chapter we examine the last 
of those strategies, the decision to let the fire resulting from 
the satchel charge burn the bunker. 

The evidence, considered in great detail below, establishes 
that, at about 5:27 p.m., Goode watched the explosion of the 
satchel charge on television in his City Hall office. Brooks, 


Sambor and others watched from a ninth-floor balcony at the Geri- 


atric Center at 63rd @nd Walnut Streets, while Richmond watched 
from Osage pista. 

Shortly after the explosion a small roof fire became evident. 
Sambor and Richmond subsequently made an on-the-scene, tactical 
decision -- which they did not communicate to Brooks or Goode -- 
to permit this fire to burn. They hoped the fire would accomplish 
what the charge had not: The destruction of the bunker. The 
fire did eliminate the bunker, but not in the manner intended. 
Instead of burning the bunker above the roof line, the fire weak- 
ened the roof and, at 6:21 p.m., the flaming bunker fell into the 
second floor of 6221. The moment that the fire spread to the 
interior of the house it could no longer be fought without grave 
risk to fire fighters. . 


Although the Fire Department could have easily extinguished 


a roof fire with its squirts, it could only fight an interior 
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fire with hand-held lines capable of extinguishing the fire at 

its base. Spraying water on the fire from the overhead squirts 
would only exacerbate the interior fire by forcing it down through 
the house and into adjoining properties. Extinguishing the blaze 
with hand-held lines, however, was too risky because MOVE members 
might shoot at fire fighters as they had in 1978. This significant 
danger prevented the Fire Department from actively fighting the 
fire for several hours. In that interim, the Fire Department did 
attempt to contain the fire to the MOVE compound, but was not 
successful. MOVE members and children remained in the house for 
nearly two hours as the fire grew in intensity. Ultimately, only 
Ramona and Michael escaped. The others apparently chose to remain 
ineiae, “ee ete and then returned to the compound, where they 
died. 

In this chapter, we first review the evidence of how Sambor 
and Richmond made the decision to let the fire burn. Because no 
determination of their criminality is possible without reference 
to how much each knew and when, we also examine evidence concern- 
ing the progression of the fire. Using the testimony of numerous 
witnesses as well as video tape footage taken that day, some of 
which was time-coded, we chronologically discuss the fire's pro- 


gression. Further, trom the testimony of an expert in the cause 


and origin of fires, we have determined at what point the fire 
became out of control. Having thus established a factual frame- 
work, we then examine this evidence under the relevant law to 


determine whether Sambor or Richmond acted criminally. We have 
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not considered whether anyone else is criminally liable because 
we have concluded from the evidence that no one else was involved 
in the decision to let the fire burn. 

As with the decision to use the satchel charge, we have 
encountered significant factual questions and problematic legal 
issues ih deternining whether Richmond or Sambor acted criminally 
in permitting the bunker to burn. We have concluded that they 
did not. Sambor intended to use the fire to destroy the bunker. 
He relied on Richmond's judgment that the fire could be controlled. 
Richmond gave that opinion not knowing, even as he spoke, that 
the fire was imminently uncontrollable or already out of control 
and never anticipatinggthat, if the fire did grow, MOVE would 
remain iielide. The law and facts underlying these conclusions 


are set out below in detail. 


The accounts of these events offered by Richmond, Sambor, 
Brooks and Goode vary greatly. Most of the critical facts, how- 
ever, are not in dispute. For purposes of comparison and com- 
pleteness, the testimony of the main actors regarding the crucial 
evening period is described below. 

Richmond told us that he was Standing on 62nd Street north 
of Osage Avenue at 5:27 p.m. when the satchel charge was dropped. 
He testified that, a few minutes after the explosion, an aide 
said that he thought that there was a fire on the roof. Richmond 
went to the WCAU-TV Channel 10 van at 62nd and Pine where a camera 


had been mounted and raised on the van's mast. On the mast-camera 
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monitor in the van, Richmond could see light smoke rising above 
the MOVE compound's roof. (He could not actually see the roof 
because parapets on the adjoining property blocked his view.) 
Richmond made several trips between the van and the north side 
of Osage Avenue, speaking with Deputy Fire Commissioner Frank 
Scipione and ordering the placement of fire-fighting equipment 
when he was not monitoring the fire from the van. 

Richmond said that, at approximately 5:45 p.m., there was a 
minor fire visible. He and Scipione ordered Engine 57 to be dis- 
patched to the scene. Richmond also instructed Scipione to ask 
the police what they wanted to do about the fire, which at that 
time was small and cold be extinguished easily by the squirts. 
Richmond did not order the squirts on because he thought that the 
police were still trying to get onto the roof so that they could 
insert tear gas. He feared that if he directed the squirts toward 
the bunker he might wash officers off the roof. He was not told 
that police would not be put on the roof. After speaking with 
police, Scipione told Richmond that they did not want any action 
taken against the fire at that time. 

Scipione corroborated Richmond's testimony that the police 
instructed them not to fight the fire at that time. Additionally, 
two fire. fighters testified that they heard a communication to 
this effect relayed over the F-4 radios. Inspector John Tiers, 
however, the police officer with whom sate ines spoke, denied giving 


any such instruction. After carefully considering the varying 
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recollections of this event, we have concluded that Scipione and 
Richmond's recollection is the most accurate. 

Scipione told us that he relayed Tiers' message to Richmond 
at about the time that Engine 57 arrived, which other evidence 
shows occurred at 5:57 p.m. Scipione further testified that he 
subsequently went back to Tiers and asked whether he could turn 
the water on yet. (Tiers said, however, that he had only one 
conversation with Scipione.) Tiers told him that "My Commissioner 
and your Commissioner are going to meet in two minutes to decide 
what to do." Scipione radioed Richmond, telling him that he had 
spoken again with Tiers, who had said that Sambor was going to 
meet with him (Richmond) in two minutes and decide what to do. 

At that moment, Scipione saw.Sambor coming up 62nd Street. Sambor 
asked ee Richmond was, and Scipione pointed to Rich- 
mond, who was on 62nd Street north of Osage Avenue. Sambor went 
to Richmond and the two spoke, although Scipione was too far away 
to hear what they were saying. 

Richmond had a similar recollection of Scipione's radio call 
about the meeting with Sambor. Richmond said that he left the 
van at approximately 6:11 (a time he determined by later viewing 
Channel 10's time-coded footage of the fire and noting the frame 
depicting the fire as he recalled it when he left the van). He 
met Sambor two or three minutes later on 62nd Street north of 
Osage Avenue. Richmond told us that, although he could not 
recall Sambor's exact words, Sambor 


essentially [said] it was important to them 
to secure the higher ground and to let 
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the bunker burn to eliminate that higher 
ground advantage. 


Sambor then asked whether Richmond could control the fire on the 
roof if they let the bunker burn. Richmond responded affirma- 
tively. 

‘According to Richmond, Sambor then crossed Osage Avenue and 
spoke with Scipione. Minutes later, the squirts were turned on. 
(Scipione explained that, after speaking with Richmond, Sambor 
asked E whether he could put water on the roofs of the 
houses "on either side" [of the MOVE house]. Scipione said he 
could, and sambor said "Well, do it." Scipione then radioed Deputy 
Fire Chief walter Miller and instructed him to turn on the squirts.) 
The squirts were . ence shut off because the resultant smoke 
prevented surveillance by the police, who were expecting MOVE to 
leave the house at any time. This sequence of turning the squirts 


on and off was repeated a few times. 


Just before the squirts were turned on, Richmond said that 
he looked at the MOVE house and realized "we had a problem on our 
hands." Richmond recalled saying to Scipione that there was a 
good chance that they would lose the block. There was nothing 
they could do, however. Because the police still expected MOVE 
combatants to emerge from the compound, the Fire Department could 
not access the streets. Although the Fire Department repeatedly 
Played the squirts on and off the roof, it could not use hand-held 


lines to extinguish the fire. 
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Sambor, Brooks, Deputy City Solicitor Ralph Teti, Licenses 


and Inspections Commissioner James White, and Police Officer Louis 


Mount (Brooks' bodyguard), among others, watched the helicopter 


drop the charge from a ninth-floor balcony at the Geriatric Center 
on 63rd and Walnut Streets. Sambor testified that after the device 
exploded he e that it had not destroyed the bunker. He 
could not see whether it had made a hole in the roof. Instead of 
discussing with Brooks what to do next, Sambor went to Post One 
(6218 Osage Avenue) and then went to the corner of 62nd and Osage. 


While there, Sambor said he received two radio calls from Brooks. 


In the first, Brooks said there was smoke coming from the compound. 


Sambor could not see any. @in the second, which Sambor estimated 


occurred about 6:00 p.m., Brooks said there was fire. Sambor now 
could see smoke but not fire. Shortly after receiving the second 
call, Sambor saw Richmond on 62nd Street and spoke with him: 


[We] started out just very briefly talk- 
ing about things in general. And eventually 
we got to the point where I asked him if we 
allowed the fire, which at that time was still 
not really observable, if we allowed the fire 
to burn to get the bunker, could he control 
it? And Bill [Richmond] responded in whatever 
way he responded indicating yes, he could 
control it. 


Sambor said that, at the time of this conversation, he still could 
not see any fire and claimed that he did not know the extent of 
the fire or where it was located. Sambor continued: 
When I had part of this conversation or 
shortly thereafter, Bill and I had discussed 


the fact that water would be -- I think it 
was my own suggestion that water be put on 
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either side of 6221 to see that the fire did 
not spread beyond 6221. 
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And shortly thereafter, I don't know whether 
he gave the order specifically, or however, 
but I do remember water going on. 

Sambor said that within a "very, very short time" after the 
conversation, the squirts went on. Because the water caused visi- 
bility problems for the police, however, it was shut off. In the 
next half hour, the water went on and off several times. 

Sambor said he did not inform Brooks of his decision to let 
the bunker burn before receiving a third call from Brooks: 

I just didn't. But I can't give you a reason 

why I didn®t. It wasn't a matter of not want- 
ing to or anything else or trying to eliminate 
the chain of command. I just never got around 
to it before he got me on the radio. 

Sambor claimed that, at about 6:10 p.m., he received the 
third radio call from Brooks, who wanted to know why the fire was 
not being extinguished. Sambor explained that he and Richmond 
had agreed to let the fire destroy the bunker, and added that use 
of the squirts was causing visibility problems. Brooks told him 
that the fire had done what Sambor wanted it to do, and that he 
should get the water back on. Sambor said he relayed the order 
either to Richmond or Scipione or one of the Fire Department com- 
natin vid then returned to Post One. He was inside Post One 
for a few minutes. During that time he saw that she cecond floor 
was on fire, but no water was on. He left to find out why the 


fire was not being fought. Within a few minutes of the time he 


reached 62nd and Osage Streets the water already had been turned 
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on. Again, he said, there was discussion about the inability of 
police officers to see. 

Finally, Sambor testified that he spoke with Brooks at about 
7200 p.me? 

Well, the Managing Director saw me. He was 
visibly upset. And his question to me was, 
"Why didn't he put the fire out sooner?" And 

I told him at that time that it was only fair 
for him to direct that question to the Fire 
Commissioner and not to me. I could not answer 
that. I couldn't or wouldn't, because I wasn't 
prepared to tell him the statements that the 
Fire Commissioner had made several times during 
the day, that he wasn't going to put his person- 
nel in any danger [of being shot by MOVE as 
they had been in 1978]. 

Recently, months ager testifying before us (and almost three 
years after the event itself), Sambor sent us a proffer of his 
"best present recollection" of conversations with Brooks on the 
evening of May 13, 1985. In it he said that he and Richmond made 
their decision to let the fire burn within minutes after Sambor's 
first conversation with Brooks. He also said that five or ten 
minutes after the first call, Brooks called again and Sambor told 
him of the plan to let the fire burn. This second call came very 
Shortly after 6:00 p.m. -- i.e., when the fire still could have 
been extinguished by the squirts. In a third call five or ten 
minutes later, Brooks asked why the water was not on, noting that 
the objective has been accomplished. Thus, Sambor's "best present 


recollection" now implicates Brooks in the decision, implying 


that he tacitly authorized the tactical use of fire. We do not 


credit this eleventh-hour proffer. 
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Brooks' testimony differed markedly from Sambor's except as 
to the critical question of who decided to let the bunker burn. 
Brooks was among those who watched the explosion from the ninth- 
floor balcony of the Geriatric Center. Although his view was 
partially obscured by a large tree, with binoculars he was able 
to see that the charge had not destroyed the bunker, but had made 
a hole in the roof. He recalled that five or ten minutes after 
the explosion, he heard a radio report (he thought from the state 
troopers in the helicopter) of "No fire." Although it is unclear 
what prompted this comment, the initial dust and smoke from the 
debris may have led the person transmitting (probably a Stake Out 
officer-ina rooftop position) to investigate. As the radio 
reports continued, Brooks grabbed his bodyguard's radio and 
rebutted "Yes, there is a fire." Brooks had seen smoke; after he 
relayed this message he saw flames three or four feet high near 
the bunker. He then became concerned and tried unsuccessfully to 
reach Sambor: 

I stood there, waiting for water to come on 
or something to happen, and ... I saw none of 
that happening. Then, I began to call Commis- 
sioner Sambor on the radio, and I tried and 
tried and tried, and my police officer [Mount] 
TM and tried and tried for an awful long 
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[T]he longer we tried on the radio, the greater 
the fire got. And by now, it was on the bunker 
and [had] begun to engulf the bunker. 
Brooks estimated that he reached Sambor approximately fifteen 


minutes after his initial efforts to do so. (Although Brooks had 
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estimated in his MOVE Commission testimony that this conversation 


had occurred at 6:00, in his testimony before us, after viewing 
time-coded Fire Department logs and other materials, he changed 
that estimate to sometime after the bunker had been neutralized.) 
By then, the fire was "all over the bunker." Brooks could not 
see the front of the house from the balcony and thus could not 
determine whether it, too, was on fire. Brooks ordered Sambor 
to extinguish the fire: 
I said, "You've accomplished your mission. 

Why don't you put out the fire? What are you 

doing?", you know, two or three statements of 

that nature. And he talked about wanting to 

‘destroy the,bunker some more and whatnot, and 

after relatively short -- back and forth on 

the radio, I said, "You've accomplished your 

mission. Put out the fire." And that was 

the end of that conversation, and I think he 

understood that. 

After this conversation, Brooks was informed that Goode wanted 
to speak with him. (Goode's police officer, Lieutenant Fred Rags- 
dale, had called Mount and asked him to have Brooks telephone 
Goode.) Brooks went back inside the Geriatric Center and called 
Goode. This was Brooks' first conversation with Goode after the 
explosion. From M-band radio time logs showing that Ragsdale 
attempted to reach Mount at 6:25 p-m., Brooks estimated that this 
conversation with Goode occurred at about 6:27-6:29 p.m. Goode 
told Brooks that he could see the fire on television and it was 
bad, and asked him why he had not put out the fire. Brooks replied 
that he had just given that order to Sambor. Brooks specifically 
testified that he never had any conversation with Goode where 
either of them indicated that fire would be used to destroy the 


bunker. 
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Brooks then went back out on the balcony. The Squirts came 
on and then went off, and Brooks again tried to reach Sambor. 
‘When he could not reach him after trying for several minutes, 
Brooks went to the scene to have the fire extinguished. After 
reviewing television footage Showing Brooks' car arriving simul- 
taneously with Engine 24 and from examining Fire Department logs 
showing that that Engine was dispatched at 6:53 p.m., Brooks esti- 
mated, contrary to his earlier MOVE Commission testimony, that he 
arrived on the scene Shortly after 6:53 p.m. Brooks first found 
Richmond on Pine Street and then found Sambor on 62nd Street. At 
this time the fire had spread to the roofs of at least three adja- 
cent houses. Flamegy were visible from the north Side of Pine 
Street. Bracke testified that Richmond updated him about every 
five minutes: "We've lost three houses now ... we now have lost 
four houses...." In addition to briefing Brooks on the fire-fight- 
ing activity, Richmond told him that fire fighters were not going 
directly to the MOVE house to extinguish the fire because they 
were concerned about being shot. Brooks was also informed that 
no one had come out of the compound. Brooks told us that he 
thought that MOVE already had escaped into the tunnels they were 
rumored to have. Finally, Brooks told us that Mount informed him 
that Goode was trying to reach him, and Brooks updated the Mayor 
three or four times by phone from a house on Pine Street as to 
the status of the fire and whether MOVE members had come out of 


6221 during this period. 
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Goode did not participate in the decision to let the bunker 
burn; in fact, he did not even know about it until the following 
day. While review of the evidence concerning his actions is thus 
not necessary to resolve the question of whether he is criminally 
liable, a brief description of the Mayor's management of the crisis 
is illuminating. 

Goode and members of his staff watched the explosion on a 
television in the office of his Chief of Staff, Shirley Hamilton. 
Goode testified that from 5:30 to 6:30 p.m. he went back and forth 
between his office and Hamilton's office. He watched Channel 10 
continuously, either in his office or Hamilton's, except to speak 
briefly on the phone with various people. When he could see no 
fire-fighting activity, Goode said he became concerned about the 
fire and called Brooks, ordering him to put the fire out. 

Goode has repeatedly stated publicly, both before and after 
testifying, that he made this call at or before 6:00 p.m. We 
have found, however, that he did not call Brooks until 6:25 p.m., 
after the bunker had been destroyed and after the fire in 6221 
had become uncontrollable. Using the chronology prepared by 
Brooks, Sambor and Richmond on May 16, 1985, as well as his own 
memory, Goode had testified before the MOVE Commission that he 
gave Brooks the order to extinguish the fire at 5:55 p.m., about 
five minutes ee the fire was visible on the television broad- 


Cast which he was watching: 


I saw initially a small fire on the roof. 
I saw what appeared to be some water coming 
in. I determined later that was not water at 
all, that was basically a kind of snow on my 
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television screen. After about five minutes 
of watching that I indicated to my office, 
"Get Leo Brooks on the phone." At some time 
close to 6:00 p.m. that day I gave my first 
order of the day, which was to Leo Brooks, 
which was put the fire out. He indicated to 
me at that time that he had already given 
that order two minutes earlier. 


Goode ultimately admitted before us that it was not a "small" 
fire but a "serious" fire when he finally called Brooks, and that 
he made the call later than 6:00. In testifying before us Goode 
initially estimated that he called Brooks "about 6:00 p.m., around 
that time." After reviewing time-coded M-band radio logs showing 
that Goode's first phone call to Brooks after the explosion was 
placed at 6:25, however, Goode conceded that it was an "absolute 
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possibility" that he had called not at 6:00 p.m. but at 6:25, but 


maintained that he was "not firmly convinced of that at this point." 
When shown a time-coded Channel 10 tape showing the water coming 

on at 6:31 p.m., Goode acknowledged that he had seen this on tele- 
vision seven to ten minutes after he told Brooks to put out the 
fire. That would fix the time he gave the order at 6:20 p.m. 

Goode then admitted that he could have given Brooks the order "as 
late as 6:20." 


Finally, Goode said that throughout the day, the delay from 


the time he asked someone to call Brooks until the time that Brooks 


got back to him varied from "two to ... twenty minutes, depending 
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upon where [Brooks] was in relationship to a telephone." Asked 
how long the delay was from the time he asked Ragsdale to get 
Brooks until Brooks got back to him and he gave his order to extin- 


guish the fire, Goode replied "It was not two or three minutes, 
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if you ask that question. It was not a quick return call. Whether 
it was fifteen minutes, I cannot recall at this time." 

Goode's staff, present with him as he watched the charge 
explode and the fire progress, attested to his concern over the 
growing fire but offered no additional detail on the Mayor's 
actions that evening. Goode's bodyguard, secretary, press secre- 
tary and Chief of Staff all recalled only that, as the fire became 
more intense, Goode became upset that no efforts were being made 
to fight it and asked someone to call Brooks. None could remember 
the time at which this call was made. Hamilton said that, after 
the explosion, Goode's first attempt to reach Brooks occurred 
after the bunker had fadlen in. Ragsdale could not remember 
whether es banker had fallen through at that time, but did recall 
that the fire was "raging pretty good." Goode's press secretary, 
Karen Warrington, said that the fire was "raging" when Goode was 
trying to reach Brooks. 

Other than this information, the people present with Goode 
during these critical moments could not recall a Single thing 
that the Mayor did or said or with whom he spoke, if anyone. His 
secretary explained that she was not paying any attention to the 
Mayor (who was in the same room as she) because she was busy watch- 
ing television: 

Q. Aside from this concern that the Mayor 
had regarding the fire, you cannot recall 


anything else that he said [regarding the 
fire]; is that right? 
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A. No, sir. I'm sorry. As I indicated, I 
was watching the television. I wasn't neces- 
sarily -- 
Q. But he's the man; he's making the decisions. 
You must have been curious to know what the 
decision was -- 
A. Well, I'm not involved in that process. 

_ I'm the Mayor's secretary. I'm not involved 
in management decisions. 

Hamilton, the Mayor's Chief of Staff (a cabinet-level posi- 
tion) similarly testified that she did not recall Goode's actions 
or conversation during that critical time period because, although 
in the same room as the Mayor, she too was busy watching televi- 
‘sion: 

Q. Did you ever overhear any conversation 
while he spo on the phone in your office 
which indicated to you in some way what might 
be next? 

A. No, I did not, because again, I was con- 
stantly watching the T.V. and as the Mayor 
would go to the phone, I sort of didn't 
listen to his conversation; I just continued 
to look at the T.V. 

Warrington said that she went to Goode's office approxi- 
mately thirty-six times on May 13, 1985 -- not to gather informa- 
tion but "just to leave my office." Although reporters were 
asking her throughout the day what was going to happen next, 
Warrington explained that she never asked Goode this question 


because: 


[T]hat's such an obvious question and since 
the Mayor had the primary information and was 
talking to his people, that to ask that ques- 
tion is almost redundant. 
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Finally, she told us that she recalled hearing discussions about 
the fire while she was in Hamilton's office but had no specific 


memory of their content. 


Because any determination of criminality necessarily involves 
NEPRA of who knew what when, we will briefly review the 
fire's progression and the evidence of how much each decision-maker 
knew at critical moments. In compiling this chronology, we have 
had the benefit of more information than any one person possessed 
at that time. We have reviewed all of the film taken that day 
(both that which was broadcast and that which was not aired), 
including film shot byiChannel 10's mast camera at 62nd and Pine 
Streets, film taken by a Channel 10 cameraman who had hidden him- 
self in a house on 62nd Street looking west on Osage Avenue, and 
footage taken from Post One by the Police Department's audio-visual 
personnel after the bunker had fallen in. We have also reviewed 
the testimony of witnesses who watched the progression of the 
fire from different angles: Fire Department Battalion Chief Carlo 
Allodoli, who reported his view from an Addison Street roof; Lieu- 
tenant Frank Powell, who photographed the fire from a helicopter 
at approximately 6:00 p.m.; and police in Post One, among others. 
Reference’ was also made to a chronology compiled (without the 
benefit of Channel 10's film) on May 16, 1985 by Brooks, Sambor, 
Richmond and Warrington. This was useful as a contemporaneously 
prepared recollection of individuals' actions, but was far from 


an accurate documentation of times and events. Finally, Charles 
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King, a nationally known fire expert, assisted us in reviewing 
all of this evidence and determining from it the cause and origin 
of the fire, the point at which it became uncontrollable, and the 
reasonableness of Richmond's assessment, at the time he made it, 
that the fire could be controlled. Despite all of this informa- 
tion, the conditions at the time and the distance from which the 
observations were made makes a definitive record of the fire's 


progress difficult. 


Powell dropped the satchel charge, which missed the bunker 


and landed on the MOVE roof along the 6221/6223 party wall. The 
charge detonated at @:27 p.m. Powell said he circled over the 
compound and saw a one-foot by two-foot hole in the roof’ at the 
point of detonation. The bunker was not damaged. Powell sawa 
cloud of dust, but no fire. He then went back to the Geriatric 
Center. 

Smoke (distinct from the dust cloud immediately apparent 
after the explosion) was not visible from the street until about 
ten minutes after the explosion. However, wispy white smoke indi- 
cating an incipient fire was visible on the mast camera almost 
immediately after the explosion. Using video frames slowed to 
1/32 of a second, King explained the cause of the fire: i 

The heavy lumber and miscellaneous boards on l 
the roof were reduced to kindling; the bomb | 
shattered and tore the material, hurtling it 

in a westerly [sic] direction, where a can 

marked "gasoline" was located. Almost instan- 

taneously, a vapor ignition could be seen 


coming from the area of this gasoline can. 
It could be observed that this kindling and 
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broken wood was actually passing through the 
flame front created by the vapor ignition 
from the gas can. I believe that the ignition 
of these gas vapors was caused by any of the 
following: The gas can being punctured by 
some frangible material; blast pressure from 
the bomb; or the can was open at the time of 
the explosion, exposing the flammable vapor 
‘to the air. For any of the above reasons, a 
vapor ignition can have easily taken place. 
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[A]lthough the bomb can be viewed as the 
ignition source of this fire ... the actual 
heat and flame it generated was both limited 
and minimal. We can ... conclude that the 
presence of the gasoline cans on the roof 
(flammable combustible liquids) played a key 
role in the growth, spread and acceleration 
of this fire. The extension of the fire 

_ beyond the iffitial ignition point was due to 
the presence of these other combustibles, 
particularly the contents of the gasoline 
cans. 

Wispy smoke was visible on the mast camera from the detonation 
until 5:36 p.m., when the film crew lowered the camera to change 
its batteries. King explained that this wispy white smoke was 
typical of a wood-burning fire. He further explained that the 
smoke seen in the first nine minutes of film indicated that the 
fire was incipient, meaning that without intervention it would 
either burn out of control or burn itself out. 

No flame was visible until approximately 5:49 p.m. At that 
time, a Channel 10 live broadcast shows fire on the roof. Pete 
Kane, a Channel 10 cameraman hidden in a house on the scene, spoke 
to anchor Larry Kane on the air at 5:50 p.m., telling him that he 
could see flames and that there was a helicopter in the air. 


Powell and Officer William Klein were in the helicopter. After 
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being informed that there was a fire, they flew over the compound 
and photographed it at approximately 6:00 p.m. Powell recalled 
that the fire was not emanating from the hole caused by the charge 
but from the 6221/6219 party wall. He described the flames along 
the back of the bunker as the highest, about four feet high, 
although he wasn't sure. 

King viewed Powell's pictures. He explained that the fire 
depicted in these photographs, taken at approximately 6:00 p.m., 
was a limited surface fire. Some of the combustible materials 
were burning, and the surface of the roof (asphalt, a petroleum 
distillate) was burning. The fire had spread to the roof of an 
adjoining, property.@. The last in this sequence of photographs 
showed about six to eight feet of flame, just beginning to commu- 
nicate to the area where the bunker was. King testified that 
this fire could have been extinguished by the squirts on Pine 
Street: 

At approximately 6:00 p.m., Allodoli ascended a ladder on 
the northwest corner of 62nd and Addison Streets to act as a Fire 
Department spotter, directing the placement of water streams. 
Although he did not have binoculars, Allodoli could see the roof 
line of the MOVE house and approximately two feet below it. He 
observed that an area measuring approximately ten feet by ten 
feet was on fire between the two bunkers, and that the flames 
were about six feet high. Allodoli transmitted this information 
over the Fire Department radio band (F-4) to Deputy Fire Chief 


Walter Miller, who in turn transmitted it to Car One (Richmond). 
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Allodoli testified that Richmond acknowledged receipt of these 
transmissions. (Richmond testified that he did not remember 
receiving progress reports from Allodoli, although he did recall 
his dialogue with Allodoli concerning the direction of the water 
streams. In any event, King testified that the information Rich- 
mond was receiving from Allodoli was essentially the same informa- 
tion that Richmond would receive by viewing the mast camera.) 
Allodoli subsequently observed the Engine 57 deluge gun go on. 
He next reported to Car One that the bunker had collapsed, addi- 
tionally stating that the second floor was fully involved. (The 
bunker collapsed in a narpa of seconds, so that Allodoli missed 
E 
the actual. event in the time he took to shift his weight on the 
ladder.) The time-coded mast camera film shows that the bunker 
fell in at 6:21 p.m. 

Allodoli further testified that, after the bunker had fallen 
in, he told Richmond that the fire was spreading to both sides 
and Richmond ordered that the squirts be directed on these proper- 
ties. When the water hit the flames, a lot of smoke and steam 
was created which banked down into the street under the weight of 
the water and wind created by the squirts. Allodoli told us that 
Stake Out officers complained to him that they could not see. 
When Allodoli told them he could not order the water to be shut 
off, they radioed their complaints elsewhere, and the squirts 
were shut off. Finally, Allodoli told us that he could not say 
when the fire was out of control based on the limited information 


he had at the time. 
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At 6:31 p.m., Pete Kane told Larry Kane that water was now 


being poured on the fire; at 6:34 p.m. he reported that the Fire 


Department had just set up a hose at 62nd and Osage and was now 


fighting the fire from the front with one hose. Harvey Clark 


first reported seeing water from his location on Pine Street at 


The evidence reviewed above summarizes fire-fighting efforts 


in the critical time frame between the explosion of the satchel 


charge and the point at which the first significant efforts were 


undertaken to combat the fire. Fire-fighting efforts after 6:35 


p.m. are discussed in Part X. We will now briefly summarize the 


critical testimony of King regarding the progression of the fire. 


King first explained the path that the fire could be 


predicted to take: 


[W]hen you have a fire, it burns upwards. 
It does not burn down.... [T]he fire is seek- 
ing oxygen.... 


x k*k x 


Q. Would the same principle apply with regard 
to the bunker on top of 6221? 


A. Yes. The bunker was made with heavy timber 
and railroad ties and deck plate. So if I 

were to have a fire on the roof, and if this 
were the bunker, as the fire communicated to 
the bunker, its tendency, as all fires do 
eventually, would have caught onto the wood, 
and it would have burned upward. The fire 

does not burn down. It burns upward. 


King next explained the fire's actual progression. He viewed 


film shot by Pete Kane in which the fire has clearly progressed 


to the second floor of the house. King said the fire could not 
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Lieutenant Fred Endricat, the fire fighter in command of 
Engine 57, testified that he received a call to go to 6221 Osage 
Avenue. Engine 57 was dispatched at 5:53 p.m. and arrived at 
5:57. Endricat set up a deluge gun on 62nd and Osage and, at 
Scipione's instruction, turned it on at about 6:05 p.m. He 
directed it against MOVE's roof but could not see whether the 
water actually hit there. Endricat estimated that the water was 
on for three or four minutes before Scipione ordered him to shut 
it off. About two to five minutes later, Scipione ordered it 
back on. After three or four minutes, Endricat again received an 
order to turn it off. Endricat said that this sequence may have 
been repeated once, or twice again. Although Endricat was never 
told why he was ovdexed to shut off the water, he recalled hearing 
reports on his F-4 radio that the water was causing visibility 
problems for police. 

Pete Kane testified, however, that he saw no water directed 
against the front of Osage at any time before the bunker collapsed, 
and did not see any evidence of water being, sprayed from the back 
of the house. Moreover, the street depicted in film taken after 
the bunker collapsed appears to be dry, even while the fire is 
down to the first floor of the MOVE house. Possibly, this vari- 
ance in the testimony is explained by Kane's other testimony that 
he may have left the second-floor window during this time period, 
and by the possibility that the heat óf thë fire could have caused 


the water to evaporate. 
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be extinguished with the squirts at this point, which he estimated 
was approximately 6:15 p.m. He explained that once the fire gets 
inside the cock loft (the area below the roof and above the ceil- 
ing of the highest floor), the fire cannot be extinguished by the 
squirts because they are unable to penetrate below the roof level. 
He further explained, however, that had the fire burned just 
Slightly below the roof's Surface, it could have been extinguished 
by the squirts. King said the squirts absolutely could not extin- 
guish the fire once the bunker fell in at 6:21 p-m. Moreover, he 
explained that the squirts would have made the fire worse at that 
point, because their pressure would have caused the fire to spread. 
The only-way to fighe this kind of fire would have been to take 
hand-hetd igs into the building on fire. (Firemen were not 

even permitted onto Osage Avenue at that time, however, because 
they could be shot by MOVE members. ) 

After establishing this factual predicate, King was asked 
about the reasonableness of Richmond's belief that he could extin- 
guish the fire visible to him on the mast camera at 6:11 pun. 

King stated that this was a reasonable position to take. The 
fire visible at 6:11 p.m. was a surface fire of combustible mate- 
rials with a "slight impingement on the bunker." King testified 
that, in his opinion, this fire could easily have been controlled 
by 2,000 gallons of water. (Each of the two squirts pumped 1,000 
gallons of water per minute at one hundred pounds pressure. ) 

King therefore concluded that, if Richmond said he could put that 


fire out with the Squirts, he would consider that to be a "very 
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reasonable position at that time." 


judgment that the fire could be permitted to burn the bunker and 
still be controlled was a "fair call" even though there was some 


risk involved: 


I think that was a judgment call. I consider 
it a fair call. I'm sure the Commissioner 
has certainly a very good knowledge of how 
fires burn. I think it is reasonable to 
assume that that fire on the roof would spread 
to the bunker, and I think quite predictably 
it would burn up the side of the bunker. 
Although you would have a larger fire when we 
talk about volume, you still would have a 
fire on the roof and top of the roof, which 
means all those factors that he had at his 
disposal, His judgment would be, "I can still 
reach it with the water, and I can still put 
it out." 


x k x 


You think there is always a risk involved 
when you let the fire burn. I think that the 
extreme unusual situation, I think the emo- 
tional pressures that were brought to bear 

on firemen who were not use[d] to gunfire, 
who are not use[d] to staying up 18 hours, 
continuously, I think he made a judgment that 
he could control the fire as he saw it. I 
think that was his judgment. I believe he 
believed he could. And I also believe that 
there is a risk involved in that judgment. 


King continued, however, assuming that Richmond did not know 
that gasoline might be on the roof, and explained that he did not 


think that Richmond would have made the judgments he did had he 


ment to stay in the compound: 


I looked at that film at 7:30 when they exited 
the house. And when I saw the amount of fire 
that was on that block, I could not believe 
that they still stayed in the house. I mean 
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He concluded that Richmond's 


known about the cans on the roof and had he realized MOVE's commit- 


it was a resolve of willing to give up your 
life for your cause. 


... [T]he city fire fighter does not run 
into that. It is just not a common experience. 


Finally, we asked King to evaluate Richmond's failure to 
perceive that the bunker could fall through the roof and cause a 
fire which the squirts could not control: 


I think you'd have to look at it in two 
ways. I think, one, what you said is true. 
Maybe it was not thought through, if that is 
what you are stating. 


I think the other way of looking at it 
would be, at some point the Police Department 
would say, "Put the fire out." 


So it is a judgment call. If you let it 
_£ree-burn, you should consider what do you do 
next. If you feel that there is a minimal 
involvement in it, and you would be permitted 
to use the equipment on hand, then your 
judgment is accurate. 


Given this analysis, we attempted to summarize King's testi- 

mony: 

Or And what you are testifying to, if I 

understand you correctly, is that Commis- 

sioner Richmond believed that the fire could 

spread to the bunker, neutralize the bunker, 

and still be controlled was a reasonable 

belief that he had and bad judgment that he 

exercised under the circumstances? 


A. That would be my testimony, yes. 


Having reviewed the evidence of how the decision to let the 
fire burn was made, we will now analyze whether, under the law, 
this evidence warrants the lodging of criminal charges. We have 


previously discussed at length the elements common to all crimes: 
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it was a resolve of willing to give up your 
life for your cause. 


... [T]he city fire fighter does not run 
into that. It is just not a common experience. 


Finally, we asked King to evaluate Richmond's failure to 
perceive that the bunker could fall through the roof and cause a 
pirë which the squirts could not control: 


I think you'd have to look at it in two 
ways. I think, one, what you said is true. 
Maybe it was not thought through, if that is 
what you are stating. 


I think the other way of looking at it 
would be, at some point the Police Department 
would say, "Put the fire out." 


So it is a judgment call. If you let it 
free-burn, you should consider what do you do 
_hext. If you feel that there is a minimal 
involvementiin it, and you would be permitted 
to use the equipment on hand, then your 
judgment is accurate. 


Given this analysis, we attempted to summarize King's testi- 


mony: 


Q. And what you are testifying to, if I 
understand you correctly, is that Commis- 
Sioner Richmond believed that the fire could 
spread to the bunker, neutralize the bunker, 
and still be controlled was a reasonable 
belief that he had and bad judgment that he 
exercised under the circumstances? 


A. That would be my testimony, yes. 


Having reviewed the evidence of how the decision to let the 
fire burn was made, we will now analyze whether, under the law, 


this evidence warrants the lodging of criminal charges. We have 


previously discussed at length the elements common to all crimes: 


(1) an act (here, the decision to let the fire burn); (2) a result 
(e.g., the deaths of MOVE members and children inside the house); 
(3) a criminal state of mind associated with the act (e.g., reck- 
lessness); and (4) a direct causal relationship between the act 
and the result. (These prerequisites are more fully discussed in 
Part VII.) Each of these elements must be present before a crime 
may be found or charges brought. Individual crimes also have 
additional specific elements which must be present, together with 
the four elements listed above, before a crime may be found or 
charges brought. 

Our inquiry regarding the decision to let the fire burn 
focused sity on two people: Sambor and Richmond. Both men 
admitted that Sambor asked Richmond whether the fire could be 
controlled if it were permitted to burn the bunker, and that Rich- 
mond responded affirmatively. We have concluded that no one else 
was involved in this decision. Therefore, we discuss in detail 
only whether these two men acted criminally. 

There is no basis for any charges against Goode for the deci- 
Sion to let the fire burn because there is no evidence that he 
had any part in or prior notification of that decision. Neither 
Richmond nor Sambor testified that they communicated their deci- 
sion to Brooks or Goode, and we reject Sambor's belated written 
proffer that he did so. Brooks testified that in none of their 
discussions did either Brooks or Goode indicate that fire would 
be used to neutralize the bunker. Instead, Goode testified that 


he first learned of the decision to use the fire offensively on 
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May 14, 1985, at or prior to a press conference. It could be 
inferred from Goode's failure to call Brooks before 6:25 p.m. 
that he tacitly approved the decision; however, it is equally 
likely from the evidence presented that Goode assumed that his 
Managing Director and Police and Fire Commissioners were attempt- 
ing to axtinewish the fire. We have concluded that Goode's fail- 
ure to take aggressive and immediate action to have the fire 
extinguished was not because he acquiesced in the decision, but 
because that was his Management style that day. 

Similarly, no detailed consideration of whether Brooks acted 
criminally is necessary because he did not participate in the 
decision ‘to let the bunker burn. Indeed, despite some evidence 
which catia that Brooks agreed with the decision to let the 
fire burn, we have concluded that he was not even informed of the 
decision until the bunker had been destroyed. The evidence which 
arguably implicates Brooks is both direct and circumstantial. 
First, while Brooks saw smoke at about 5:40 p-m., he did not order 
Sambor to extinguish the fire until 6:15 p.m. or later, by which 
time the bunker had been destroyed. Additionally, ina press 
conference held Shortly after midnight on May 14, 1985, Brooks 
Said that "we" thought that the decision to use fire to destroy 
the bunker was "appropriate." (Sambor's most recent recollection 
of events, as set forth in the proffer, of course, makes Brooks a 
party to the decision to let the bunker burn. We do not credit 


that proffer, however. ) 
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Nonetheless, we have concluded that Brooks did not approve 
of or participate in this decision. Brooks testified that the 
fire visible to him from 63rd and Walnut Streets appeared signifi- 
cantly smaller than it actually was. He further testified that 
he initially took no action to have the fire extinguished because 
he assumed that the Police and Fire Commissioners were doing that. 
When it became apparent that they were not fighting the fire, he 
tried for some fifteen minutes to reach Sambor. When he finally 
contacted Sambor, Brooks asked him what he was doing and curtly 
ordered him to extinguish the fire. Further, Brooks explained 
that, in making his statement to the press, he was speaking not 
for himself but for other members of the Mayor's cabinet: 


What you're doing in a press conference is 
attempting to take all of the information 


that you have ... and you have to roll every- 
thing up into us, we, etcetera.... [Y]Jou 

generally wouldn't say, well, the Police Com- 
missioner did this and the Fire Commissioner 


did that.... I did ... say, "We thought it 
was appropriate," meaning that somebody in 
the operation thought it was appropriate, and 
that turns out to be true.... The bad choice 


in my case turns out to be the use of the 
word "we." 


Finally, as already noted, we completely discredit Sambor's 
recent, revised version of events. We have no reason to believe 
that Sambor's memory three years after the event, on the eve of 
our decision with respect to possible criminal charges, is more 
accurate than it was closer in time to May 13, 1985. Having con- 


sidered all of this evidence, we find credible Brooks' testimony 


that he had no part in the decision to use the fire to neutralize ' 


the bunker. 
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We now consider the far more difficult questions of whether 
either Sambor or Richmond acted criminally. The charges which we 
considered bringing against Sambor for his part in the decision 
to let the fire burn were murder, involuntary manslaughter, con- 
SEAEAEY:, aggravated assault, recklessly endangering another person, 
arson by failing to control a dangerous fire, failing to prevent 
a catastrophe, causing or risking a catastrophe and criminal mis- 
chief. 

The initial question in assessing Sambor's liability for 
these crimes is whether he acted with a Criminally culpable state 
of mind in suggesting that the fire be permitted to burn. First, 
a Significant factual issue which we considered in deciding if 
Sambor acted with a criminally culpable state of mind was whether 
he relayed Brooks' order to extinguish the fire. Failure to com- 
municate this order (even after the bunker was destroyed) would 
be circumstantial evidence of criminal intent. 

Neither Richmond nor Scipione substantiated Sambor's testi- 
mony that he relayed Brooks' order. In fact, Richmond vehemently 
denied ever receiving any such order from Sambor. (Although Rich- 
mond realized that the May 16, 1985 chronology indicated that he 
did receive the order, he discounted the chronology's accuracy. 
He said that he, Brooks, Sambor and Warrington prepared the 
chronology hurriedly and never used it.) -Likewise, nothing in 
Scipione's testimony suggested that Sambor relayed Brooks' order 
to him. (Rather, Scipione's testimony that Sambor directed him 


to put water on the roofs of 6219 and 6223 Osage Avenue merely 
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corroborates Sambor's testimony that, when he and Richmond agreed 
to let the bunker burn, Sambor suggested that they put water on 
the adjoining houses.) 

We credit Richmond's testimony, both before this Grand Jury 
and before the MOVE Commission, that Sambor never relayed Brooks' 
order to him. As discussed below, all of Richmond's initial 
actions were directed at extinguishing the fire as soon as he had 
permission to do so. Moreover, Richmond was at the scene ina 
supportive role. He took no independent actions on May 13, 1985 
other than to prepare to fight the fire as soon as he was per- 
mitted to do so. Theřé simply is no basis for finding that Rich- 
mond received the order to extinguish the fire but ignored it. 
Similarly, we found Scipione to be a credible witness. 

This does not necessarily mean, however, that Sambor failed 
to urge fire-fighting efforts. Evidence concerning the content 
and timing of conversations among Brooks, Sambor and Richmond 
after the bunker fell in is inconsistent and sketchy. Richmond 
did begin, soon after his discussion with Sambor, to take all of 
the fire-fighting action possible. Whether these efforts were 
pursuant to conversations with Sambor is unclear. Regardless of 
whether Richmond wished to extinguish the fire or merely to con- 
tain it, his fire-fighting activities would have been the same 
once the second floor was involved and the outside hoses could no 
longer be used. Even if Sambor had told Richmond to put the fire 
out, all that Richmond could do at that point, with MOVE still 


inside, was to play water on the adjoining houses. Hence, the 
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question of whether Sambor failed to relay the order, while dis- 
turbing, is not relevant to the spread of the fire or criminal 
liability. 

Because recklessness is the minimum mens rea required to 
prove most of the crimes which we considered bringing against 
Sambor, we will first address that mental state. From the evi- 
dence we have heard, we have concluded that Sambor's conduct was 
not reckless. As explained earlier in this report, "recklessness" 
has a specific definition under the law: 

A person acts recklessly with respect to a 
material element of an offense when he con- 
sciously disregards 4 substantial and unjus- 
tifiable risk that the material element 
exists of will result from his conduct. . 
’ The risk must be of such a nature and degree 
that, considering the nature and intent of 
the actor's conduct and the circumstances 
known to him, its disregard involves a gross 


deviation from the standard of conduct that 
a reasonable person would observe in the 


actor's situation. 
The risks here were substantial. Because the Fire Department 
could not fight an interior fire so long as MOVE members remained 
in the house, the moment that the fire progressed to the second 
floor it became uncontrollable. There is no evidence, however, 
that Sambor was aware of or understood this risk, let alone that 
he consciously disregarded it. To the contrary, he was aware 
that Fire Department personnel -- including the Fire Commissioner 
himself -- and fire-fighting equipment were at the scene. Most 
importantly, he specifically asked the Fire Commissioner whether 
the fire could be controlled if it were permitted to burn the 


bunker and was told that it could be. 
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Recklessness, as defined by the Crimes Code, also requires 
an assessment of the nature and intent of the actor's conduct and 
the circumstances known to him. Here, Sambor's intent was to 
disable the bunker, thereby destroying MOVE's tactical advantage 
and enabling police to pump tear gas into the house through the 
roof. This purpose was plainly lawful. The City could have dis- 
mantled the bunker had it pursued its civil remedies, and the use 
of tear gas to effectuate the arrests of MOVE members was a per- 
missible use of force. Further, the “circumstances known to 
[Sambor]" included an awareness that MOVE had used the advantage 
gained by its bunker to successfully resist arrest. This advan- 
tage coud bd eveveume by permitting the fire to do what the 
satchel charge had not -- and the Fire Commissioner assured Sam- 
bor that such a course of conduct was safe. Finally, although 
Sambor would not have known whether the gasoline can(s) on the 
roof already had ignited, we do not believe that this unknown 
appreciably changed his perception of the risk. A reasonable 
person would not necessarily believe that the gasoline would con- 
vert a fire which could be extinguished by the powerful squirts 
to one which could not. Additionally, Richmond and Sambor both 
attended the meeting at which the gasoline can(s) were discussed; 
thus, in asking Richmond whether the fire could be controlled, 
Sambor would have expected Richmond's answer to take the presence 
of gasoline into account. For these several reasons, we have 


concluded that Sambor did not act recklessly. 
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These reasons also mandate our finding that Sambor's actions 
do not demonstrate a mens rea of knowledge or intent. There is 
insufficient evidence that Sambor intended that the fire do any- 
thing other than destroy the bunker which he was empowered to 
destroy. Furthermore, given the assurances from Richmond, Sambor 
could not know the eventual result of letting the fire burn. 
Thus, we cannot find that Sambor committed any crimes for which 
the requisite mental state is intent, knowledge or recklessness. 

We also considered whether Sambor acted negligently as invol- 
untary manslaughter and criminal mischief require proof of gross 
negligence and negligence, respectively. As discussed in Part 
VII, negligence has @ specific legal definition: 

A person acts negligently with respect toa 

material element of an offense when he should 

be aware of a substantial and unjustifiable 

risk that the material element exists or will 

result from his conduct. The risk must be of 

Such a nature and degree that the actor's 

failure to perceive it, considering the nature 

and intent of his conduct and the circumstances 

known to him, involves a gross deviation from 

the standard of care that a reasonable person 

would observe in the actor's Situation. 
Here, Sambor suggested letting the fire burn to accomplish a tac- 
tical objective. He consulted with the Fire Commissioner, asking 
him whether such a course could be pursued. As we concluded above, 
there is no evidence that Sambor was aware of the risk inherent 
in this plan (i.e., that the fire would spread into the second 
floor, where it could not be extinguished without exposing fire 
fighters to MOVE gunfire). We now further conclude that there 


was no reason why the Police Commissioner, relying on the Fire 
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Commissioner's professional judgment, should have been aware of 
this risk: A reasonable person would reasonably rely on an expert's 
opinion. The only question remaining for us then was whether 
Richmond's opinion was so unreasonable on its face that even a 
reasonable lay person would not have accepted it, but would have 
explored the answer further. Given all of the circumstances known 
to Sambor and which he assumed were known to Richmond, we cannot 
conclude that Sambor acted unreasonably in relying on the Fire 
Commissioner's response that the fire could be controlled. Thus, 
we find that Sambor was not negligent. 

Because we found tHW&t Sambor lacked the requisite mens rea 
for any of the relevant crimes, we did not further consider whether 
the other elements of these crimes such as causation were estab- 
lished by the evidence, or whether other legal doctrines would 
affect our determination of criminality. While it is unnecessary 
to reach those questions, we note that many of the factors men- 
tioned in our discussion of Richmond's conduct would also be 


applicable to charges against Sambor had they been brought. 


We have also carefully considered whether Richmond acted 
criminally in telling Sambor that they could let the bunker burn 
and yet control the fire. We have concluded that Richmond's 
actions were not criminal. 

As with Sambor, the charges which we considered bringing 
against Richmond for agreeing to let the fire burn were murder, 


conspiracy, involuntary manslaughter, aggravated assault, 
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recklessly endangering another person, arson, causing or risking 

a catastrophe, failure to prevent a catastrophe and criminal mis- 
chief. We have carefully considered whether Richmond acted with 

a criminally culpable state of mind, whether his actions were, 
under the law, the cause of the harm which resulted, and whether 
even a prima facie finding of criminality is precluded by other 
factors. 

| We began by considering whether Richmond acted with a crimi- 
nally culpable state of mind. Again, because it is the most common 
mental state for the crimes listed above, we discuss recklessness 
first. We have concluded that Richmond did not act recklessly, 
that is; that he dig not consciously disregard a substantial and 
unjustifiable risk. Richmond did possess facts sufficient to 
constitute knowledge of the risks. He was aware that there alleg- 
edly were explosives and gasoline in the house, and that there 
were cans on the roof marked "gasoline," which some people believed 
contained water because Similarly marked cans containing water 
had been found on the roof of the Chester MOVE house. Although 
he was never told whether the children had been removed prior to 
the confrontation, at some point that day he had become aware 
that they had not. He knew that he had squirts and some other 
equipment on the scene, but that he had not come prepared to fight 
fires. Most important, he knew that he could not fight a fire 
conventionally because MOVE members probably would shoot at fire- 
men as they had done in 1978. This last fact gave all the other 


facts added significance: Although the Fire Department could 
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have quickly brought in additional equipment, and although it 
ordinarily could have readily extinguished even an interior fire 
fueled by explosives, here the inability of the fire fighters to 
safely access the MOVE compound made any interior fire uncontrol- 
lable. This made the risk from an interior fire "substantial." 
However, we have concluded that Richmond did not consciously 

disregard this risk. Asked whether, when Sambor suggested letting 
the fire burn, Richmond considered the possibility that the bunker 
might fall through the roof and into the second floor, causing a 
fire which could not be fought, Richmond replied: 

I did not factually follow that through. It 

waS a unique kind of thing. It was something 

-I had never s@en in twenty-seven years. I 


guess in retrospect I certainly could have 
pursued it with Mr. Sambor. 


x k 


I just did not follow through with that logic, 
no, Sir. 


Having carefully observed Richmond's demeanor and carefully con- 
Sidered all of his testimony, we find credible his statements 
that he simply did not consider the risks. All of Richmond's 
actions that day and his testimony before us concerning them (dis- 
cussed below) support the conclusion that Richmond did not choose 
to pursue a course he believed to be dangerous, but rather made a 
terrible misjudgment in the haste of the moment. 

The definition of recklessness requires i only an assessment 
of the nature of the risk, but also a consideration of the nature 
and intent of the actor's conduct. Richmond's testimony, corrobo- 


rated by Scipione, showed that his intent was to extinguish the 
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fire. When Richmond was first informed that there was a fire, he 
immediately went to the Channel 10 van to view the roof. Within 
approximately ten minutes of when he received the first report of 
smoke, Richmond made several trips between the van and Osage Avenue 
to monitor the smoke. He also ordered that an engine company be 
dispatched to the scene and a deluge gun be placed on dace Avenue. 
Richmond additionally instructed Scipione to ask police what they 
wanted to do- about the fire, which was only a small roof fire 

that could be extinguished by the squirts. Shortly after being 
told that that the police did not want the fire extinguished, 
Richmond met with Sambor on the scene to ascertain what was to be 
done. Clearly, thegintent of Richmond's conduct was to put out 
the flee. 

The circumstances known to Richmond are also relevant under 
the recklessness statute in judging his conduct. There are two 
critical considerations. First, the Fire Department was present 
at the scene in an auxiliary role to the Police Department. At 
the May 11, 1985 meeting, Richmond was told that the Fire Depart- 
ment was to provide diversionary water, emergency medical services 
and ladders for Stake Out officers assigned to rooftop positions. 
He understood, pursuant to a pre-existing Managing Director Direc- 


tive, that this was a police operation and that the Police Commis- 


sioner was in charge. At the time that Sambor said he wanted to 
let the bunker burn, Richmond felt that he was still in an auxiliary 
role to the Police Department. Significantly, Richmond testified 


that after the charge exploded he was never told that the police 
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had abandoned their plan to send officers to the roof of the MOVE 
house. He thought that if he unilaterally decided to turn on the 
squirts, the water might wash officers off of the roof. Further, 
when water was directed at the fire, police objected because it 
caused the smoke to bank down into the Street, obscuring the 
vision of officers who were expecting MOVE combatants to exit. 

Although Richmond's subordinate position did not compel him 
to give an opinion that they could let the bunker burn and still 
control the fire, the evidence concerning his understanding of 
the Fire Department's role is nonetheless probative of his state 
of mind. Richmond was not at the scene in his usual capacity. 
Accustomed~to directing fire-fighting activities in non-hostile 
situations, -< was not in charge on May 13, 1985 when he was asked 
to make a judgment about using fire as a tactical weapon in an 
armed confrontation. While we find his advice a tragic misjudg- 
ment, we also find that the very different and difficult circum- 
stances in which he made his decision affect our determination of 
whether he acted with a criminally culpable state of mind. These 
conditions militate against a conclusion that he was criminally 
reckless. 

The second circumstance warranting our consideration is the 
nature of the information available to Richmond when he offered 
his judgment that the fire could be controlled. Although any 
fire is potentially risky, at the time he acquiesced to Sambor's 
desire to permit the fire to burn, Richmond's impression of the 


fire was such that he thought it could be safely controlled. 
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King, an expert witness, testified that this was a reasonable 
conclusion. King told us that the fire which was visible before 
6:00 was a small roof [not second-story] fire, whose smoke was 
consistent with that from burning wood [not petroleum products], 
and which could have been extinguished by the squirts on Pine 
Street. When asked whether Richmond's conclusion that the fire 
could be controlled was reasonable, given that the evidence 
showed Sambor and Richmond met sometime between 6:05 and 6:15, 
King replied that it was: 

What you have [on the mast camera] just prior 

to 6:11 ... [is] surface fire on the top of 

the roof.... If [Richmond] said he could put 

that fire out with the squirts, I could con- 

Sider t at to be a very reasonable position 

at that time. 

More significantly, King termed Richmond's conclusion that 
the fire could consume the bunker and still be extinguished with 
squirts a "fair call." King testified that fire burns in an 
upward direction and generally he would expect a fire of a wooden 
structure like a bunker to consume itself without falling through 
the roof. King testified that even if the bunker were consumed 
by fire, and the roof were penetrated to some extent by the fire 
during that process, the fire nevertheless could have been extin- 
guished by the squirts if it did not substantially involve the 
second floor. Thus, Richmond's belief that he could control and 
extinguish such a fire was a reasonable belief under the circum- 
stances. 


Finally, the Statutory definition of recklessness requires 


consideration of the "standard of conduct that a reasonable person 
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would observe in the actor's situation" (emphasis added). Rich- 
mond was first notified of this operation less than forty-eight 
hours before it began. He was present during the extensive early 
morning gun battle and had been active on the scene since shortly 
after midnight when Sambor asked him to make a decision about the 
fire. Trying to explain why it did not occur to him that the 
bunker might fall into the second floor, Richmond attributed his 
critical oversight to extreme pressure and fatigue. He further 
recalled that: 

[Y]ou are talking about an extremely unusual 

Situation.... [T]jhere is no way you can 

recreate Osage Avenue in this room. You 

cannot do it. When you looked up at that 

bunker, it was,just the most awesome thing 

you ever saw if your life. To say you were 

scared, everyone was scared. There were 

bullets ricocheting over the streets, which 

was frightening, for a long extended period 

of time. I did not make the decision I 

normally make. I have a good history in 

Philadelphia. If I didn't make those deci- 

sions on that day, I feel maybe they cannot 

be excused, but they certainly should have 

taken some consideration to the environment 

that we were working in at the time. 
Given all of these factors, we cannot say that Richmond acted 
recklessly. 

There is even less cause to find that Richmond acted with 
the intent to commit a crime or with knowledge that a crime would 
occur. The evidence discussed above shows that the only action 
taken by Richmond was intended to destroy the .bunker, a result 


which the City was authorized to achieve. There is no evidence 


that Richmond intended or knew that the fire would become 


`~ 
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uncontrollable. Therefore, we cannot find that he acted with the 
criminal mental states of intent or knowledge. 

While all of the above-referenced evidence negates the conclu- 
Sion that Richmond acted recklessly, knowingly or intentionally, 
it does support the conclusion that his actions rose to the level 
of simple negligence, that is, that he failed to perceive a sub- 
stantial and unjustifiable risk. As explained above, the evidence 
establishes both that the risk was substantial and that Richmond 
failed to perceive it; Richmond himself testified that the risk 
that the bunker might fall into the second floor and ignite a 
fire he could not successfully fight simply did not occur to him. 
The factors noted above -- the prolonged and extremely stressful 
situation in which Richmond found himself, his subordinate role 
to Sambor in this police operation, the minimal time in which key 
decisions had to be made, the extent of information on the fire's 
progress which was available to Richmond, and Richmond's inexperi- 
ence in fighting fires in hostile situations -- all militate 
against finding that Richmond's conduct amounted to Simple negli- 
gence. Nonetheless, we have concluded that the extreme nature of 
the risk made Richmond's failure to perceive it, even given these 
circumstances, a deviation from the standard of care that a reason- 
able person would observe in his situation. There is only one 
crime for which simple negligence is an adequate mental state: 
criminal mischief. For the reasons below, Richmond cannot be 
charged with this crime. Neither can he be charged with involun- 


tary manslaughter because he did not have the requisite mens rea. 
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In addition to proving that a person acted with a criminally 
culpable state of mind, the person's conduct must also be shown 
to be the legal cause of the harm which followed before charges 
can properly be brought. As discussed above, in order to be the 
direct cause of a result, a person's conduct must be a direct and 
substantial factor in bringing about that result. A person whose 
conduct is ene direct cause may be criminally liable even though 
there are other direct causes. There can be more than one direct 
cause. But a person's conduct is not a direct cause if the inter- 
vening acts of others, or the actions of the victims themselves, 
or the occurrence of other events, play such an independent, impor- 
tant and overriding role or éviasing about the result, compared 
with the first act, that the first act does not amount to a direct 
and substantial factor in bringing about the result. The conduct 
need only start an unbroken chain of events. However, whether 
the conduct of others relieves the original actor of liability 
for his first act also depends on whether the intervening conduct 
was foreseeable to the original actor. 

Of primary importance was whether MOVE's refusal to leave a 
burning building was a superceding cause relieving Richmond of 
responsibility. Probably more than any other official on the 
scene, it wouid have been hard for Richmond to imagine anyone 
remaining or forcing children to remain in a burning building. 

In Richmond's long history with the Fire Department, he had not 
encountered a situation like this. In his experience, people 


fled burning buildings, only returning to them to rescue their 


203 


children; people did not remain inside and certainly did not keep 
their children inside. We find that Richmond could not foresee 
that MOVE members would remain inside and Keep their children 
with them. We further find that this intervening action precludes 
criminal liability. 

“two other factors must also be noted in substantiation of 
our decision not to bring charges. First, at the time that he 
made his conclusion that the fire on 6221 was limited to the 
roof, Richmond had several sources confirming this information, 
including his own observations of the mast camera monitor and 
observations by Battalion Chief Allodoli who was watching the 
fire from.62nd Streets, What he did not know was that the camera's 
depiction of ihe ieeakten and size of the fire was deceptive. 
King testified that Richmond's reliance on this unfortunately 
erroneous information was "yery reasonable." 

Lastly, it is entirely possible that the fire was so advanced 
by the time that the Sambor/Richmond conference occurred, that 
nothing could have saved 6221 even if a different decision had 
been reached. As King testified, the squirts probably could not 
have extinguished the fire at 6:15 p.m., which was probably the 
time that Sambor and Richmond met. Thus, Richmond's decision may 
have been irrelevant. 

All of the above considerations, particularly the intervening 
actions of MOVE members, would further preclude Richmond's liabil- 
ity for involuntary manslaughter. As to criminal mischief, the 


defense of justification bars any charges. Criminal mischief can 
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be proven where the actor negligently damages tangible property 
of another in the employment of fire. However, we have concluded 
that Richmond only intended to permit the fire to destroy the 
bunker, which the City could have dismantled lawfully had it pur- 
sued es civil remedies, and which police could have destroyed 
legitimately pursuant to the statutorily authorized use of force 
to effect arrests. Therefore, criminal mischief charges cannot 


be lodged against Richmond. 


For these reasons, we have concluded that no charges may be 


brought for the decisiom to let the fire burn. 


205 


TX. EVENING OCCURRENCES IN THE BACK ALLEY 


Very substantial investigative resources were expended by us 
in an attempt to determine precisely what occurred behind the 
MOVE compound in the early evening of May 13, 1985. Specifically, 
we wanted to determine (1) the veracity of the May 16, 1985 Daily 
News article which categorically stated that a gun battle took 
place in the area which has become commonly known as the "back 
alley," and (2) the validity of the MOVE Commission's finding 
(made over Commissioner Bruce Kauffman's dissent) that police 
gunfire prevented the escape, into the alley, of at least some of 
the occupants of thé burning MOVE residence. We also considered 
the suggestion previously offered by some individuals that, after 
allegedly shooting and/or killing some MOVE members, police threw 
the bodies of those members back into the house, thereby account- 
ing for the fact that all of the bodies recovered after the fire 
were found within the perimeter of the house (see Part XI). 

As previously noted, because of the special powers of the 
Grand Jury and the cooperation secured from many previously uncoop- 
erative witnesses (including Police Officers William Klein, Frank 
Powell, Charles Mellor, Michael Tursi, James Berghaier and John 
Reiber), we had access to substantial testimony and evidence about 
the evening occurrences in the back alley which previously was 
unavailable to either the media or the MOVE Commission. We also 
largely were able to avoid relying on some of the hearsay evidence 


upon which the MOVE Commission had to rely. These factors, among 
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others, now allow us to state unequivocably (1) that the back 
alley gun battle reported by the media did not occur, (2) that 
police gunfire did not prevent occupants of the MOVE house from 
escaping or cause injury or death to them, and (3) that no crim- 
inal charges should be brought in connection with what transpired 
in the back alley on the evening of May 13, 1985. 

The evidence supporting these conclusions was provided by no 
fewer than forty-eight different witnesses. Many others were 
interviewed but not called because it was determined that they 
had nothing to add or were merely cumulative. With the exception 
of Ramona Johnson Africa, whose non-appearance has already been 
discussed by us, we aa deprived of the testimony of any 
witness who had information germane to the back alley events under 
investigation. Virtually all of the forty-eight people who testi- 
fied under oath with respect to this matter were either in or 
near the back alley during the pertinent time period. Thirty-two 
of these individuals were attached to the Police Department at 
the time of the occurrence; thirteen were firemen; and two were 
associated with the media. The other witness who gave testimony 
with respect to these events was Michael Moses Ward, previously 
known as Birdie Africa. 

The testimony from these witnesses was diverse and, in many 
regards, conflicting. The pertinent issues which we had to con- 
sider and resolve based on this sometimes conflicting testimony 
were as follows: (1) whether and to what extent gunfire occurred 


in the back alley; (2) whether it can be definitively established 
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that shots, if any, were fired by either a MOVE member or a police 
officer; (3) how many MOVE members and children actually left 
their burning residence; (4) what happened to those individuals; 
and (5) whether any credence should be given to one detective's 
assertion that he heard a fellow police officer say that he had 
aie a MOVE member in a specific back alley location. Our 
summaries and conclusions with respect to the testimony of vari- 
ous witnesses bearing upon those matters follow. In reaching 
these conclusions, and determining what testimony to credit, we 
have been particularly cognizant of the demands which the events 
of May 13th and the early evening placed on the senses and mental 
capacities. of the witilesses. In particular, the conflagration 
obscured vision with smoke and confused hearing with the noise of 
crackling electrical wires, exploding aerosol cans, a roaring 
inferno and operating fire equipment. This, coupled with the 
stress, fear and fatigue arising from the day and the circum- 
stances, undoubtedly affected the perceptions of those who sought 


to shed light on the events under investigation. 


The witnesses who gave evidence about the back alley events 
fell in two categories: those who had some view of the alley 
and/or the movement of people therein, and those who did not. 
The latter group, made up of more than thirty people, was the 
larger group and their testimony varied substantially. For ease 
of reference, the evidence which they offered is reviewed by us 


based primarily on their locations at the pertinent times. 
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Discrepancies in testimony cannot be resolved based on mere loca- 
tion, however. Individuals within a few feet of each other often 
perceived events and sounds entirely differently; witnesses further 
removed from the back alley sometimes heard things not heard by 
those closer. 

The testimony given by witnesses near 62nd Street and Osage 
Avenue, at or about the time when Sergeant Donald Griffiths 
announced on police radio that MOVE was coming out, was, for exam- 
ple, quite varied. Pete Kane, the WCAU cameraman secreted in 
that area, told us that he was aware of much movement by Stake 
Out officers, but that he did not recall any gunshots and cer- 
tainly — eo reported gunshots had he heard them. Four other 
nearby witnesses testified consistently with Kane, although with 
some qualifications. Lieutenant Dominic Marandola stated that he 
was not aware of any shots being fired, and said that the sounds 
of the fire could either have masked the sounds of gunshots or 
have been mistaken for gunshots. He noted that embers and surplus 
ammunition were popping "all over the place," and said phat he 
personally knew of one thousand rounds of live ammunition which 
had been abandoned to the fire. Sergeant Edward Connor and Cor- 
poral George Minner stated that they heard noises before Griffiths’ 
radio announcement but could not say with any certainty that what 
they heard were gunshots. Connor said that, while he did not 
hear shots, he believed that some shots had been fired based on 
the fact that people took cover. Detective Nathan Benner testi- 


fied to hearing no shots. Had there been rapid gunfire, he was 
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confident that it would have been noticed by him. He was not 


certain, however, that he would have heard single shots. Officer 
James Muldowney, in contrast, was certain that he heard perhaps 
half a dozen shots, which he described as rapid, semi-automatic, 
small caliber fire. Officer Daniel Angelucci said that he heard 
three or four gunshots at the point when Post Four said that they 
were taking shots and that people were coming out, but that he 
heard no hots subsequently. Captain Edward McLaughlin heard 
five or six popping sounds. A fireman suggested to him that those 
sounds were caused by aerosol cans or electric wires; McLaughlin 
told us, however, that, in his view, they were consistent with 
semi-automatic gunt Se, but definitely not automatic fire. Fire 
Fighter Farrell testified to his observations from in and near 
6226 Osage Avenue. First, while in the property's rear yard he 
heard what he believed were shots, although a policeman told him 
that these sounds were probably exploding unfired ammunition. 
Upon entering the premises and proceeding to the second floor 
front bedroom, he heard popping sounds. Although he still 
believed that this was exploding ammunition, he was told to get 
down. Thereafter, he heard gunfire, which he described as single 
shots, and then thought that he heard someone returning fire. 
Testimony from witnesses further down 62nd Street, closer to 
Addison Street, was equally inconclusive. ` Officer James Haworth 
categorically denied hearing any gunshots. Officer Michael Ryan, 
however, stated that he heard three to five rounds fired which 


sounded to him like .22 caliber, semi-automatic fire, although 
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they could also have been single shots. He also told us that he 
did not see or hear any police weapon(s) being fired. 

Numerous police officers and firemen were also concentrated 
in the area between Pine Street and Osage Avenue, in the half 
| block immediately to the west of 62nd Street, during the pertinent 
time period. Their testimony was similarly divergent. Lieutenant 
Fred Endricat of the Fire Department testified to hearing one 
shot, followed by three or more shots. Fire Fighter John Sawyer 
head two or three gunfire bursts close in time, the last being a 
rapid burst. Fire Fighter Bernard Boyd heard six single shots 
less than a minute after someone ordered people out with their 
hands up and stated thet "they would not shoot." Officer Marone 
said he heard four or five shots at the pertinent time; Officers 
Thaddeus Cymerman and Marshall Freer, however, stated that they 
heard no such shots. Freer further stated that he heard no shots 
at all throughout the evening and was unaware of any police offi- 
cer discharging his weapon. Cymerman qualified his testimony by 
Saying that it was possible that he might not have heard the dis- 
charge of a .22 caliber firearm which makes less noise. He also 
said that no police weapon was fired from the area where he was 
located and that no one with whom he spoke acknowledged discharging 
a weapon. . Officer Stephen Rementer told us that he heard what he 
believed at the time were ten to forty single, very slow, small 
arms gunfire shots. He also stated that snapping electric wires 
would have made almost exactly the same sound and that, what he 


had then thought was gunfire, might well not have been. 
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Witnesses in the Pine Street area gave Similarly diverse 
evidence. Fire Fighter Bernard Dyer testified to hearing random — 
gunshots -- more than one, but "not a lot more" -- while Fire 
Fighter Daniel Littley, who was close by, said he heard no shots, 
although there were sounds which he imagined that some could 
construe as gunshots. Sergeant Revel testified to hearing four 
or five .22 caliber shots coming from the back alley. Officer 
William Stewart, who followed Sambor to an alley on Pine Street, 
stated that he heard three or four muffled shots. (Stewart also 
gave credible testimony that he had never previously told a MOVE 
Commission investigator that he had fired a machine gun to clear 
this alley for Sambor.) 

Sambor , who waShsalso in the Pine Street alley, testified 
that he heard no gunshots at the Cite. Given this aspect of Sam- 
bor's testimony, as well as Captain Eugene Dooley's further tes- 
timony that he (Dooley) was relatively sure that he told Sambor 
that evening (based on the statements that he then took) that no 
police weapons had been discharged in the rear alley, we asked 
Sambor why he reported a back alley gun battle at a subsequent 
press conference. Sambor attempted to justify his action as fol- 
lows: 

... because one of the rumors, if you will, 
reports or whatever had come to my attention 
was that the police were shot at, and they 
had responded. And that is why I said that 
I made that comment at the press. conference. 
But then when it was brought to my attention 
that there was no shooting, to avoid any 


further misapprehensions or misunderstandings 
of what did occur back there, I made a call 


to either Inspector Tiers or Captain Kirch- 
ner, one of the commanders at the scene, to 
find out if there, in fact, had been shooting 
in that alley. And they came back into the 
press conference and told me no, there was 
absolutely no shooting in that back alley. 
And I then at that time relayed that to the 
press conference. 


We cannot discern from this the reason for his thoughtless and 
jll-based statement to the media. It is unfortunate that the 
then Police Commissioner chose to so carelessly and cavalierly 
suggest to the media that a gun battle occurred when he had never 
verified this. 

Most of the remaining witnesses within "earshot" of the back 
alley were in the vicinity of Cobbs Creek Parkway (63rd Street), 
between Delancey Street hae Addison Street. Their testimony also 
varied greatly. The television technician in the area of Cobbs 
Creek Parkway and Delancey Street testified that he did not hear 
any sounds which he could identify as gunfire; Fire Fighter Joseph 
Jackson, however, who was close by at Pine Street and Cobbs Creek 
Parkway, testified to hearing a lot of rapid fire += "yolling 
fire" -- lasting ten to twelve minutes. Fire Fighter Ralph Epper- 
son, who was at Cobbs Creek and Osage Avenue, testified to first 
hearing intermittent sounds and then automatic rapid sounds which 
sounded like they were coming from the MOVE house. Officer Louis 
Saxon said that he heard fewer than twenty shots, which appeared 
to come from weapons of two different calibers; Officer Forbes 
testified to hearing five to eight shots and stated that it was 
his impression that there was a gunfight in the rear of the MOVE 


house. Officer Matynka, however, said that, while he heard popping 
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sounds, he was not sure whether they were gunshots. Finally, 
Fire Fighter Thomas Shaw, who was on Cobbs Creek Parkway between 
Osage Avenue and Addison Street, said that he heard a Single- 
spaced series of shots which was followed, after a Pause, by a 
rapid fire response. 

As the foregoing summary makes clear, there was absolutely 
no consensus with respect to the number (if any) of gunshots which 
were heard at the pertinent time by those individuals within ear- 
shot of the rear alley. The discrepancies among and between the 
testimony of those individuals, however, was partially resolved 
by the evidence offered by individuals who were closer to the 
back alley and, thus, better able to determine what happened. 

Michael Moses Ward, previously known as Birdie Africa, was 
obviously one of ‘ie most significant and important witnesses in 
our inquiry into what occurred in the back alley. Throughout the 
events of May 13, 1985, Michael -- together with the other children 
and women residing in 6221 Osage Avenue -- remained in the house's 
dark attached garage. This lower rear portion of the compound 
had been modified so that it was accessible to the outdoors only 
through a small "door" or hatch which led to the back alley and 
could be opened only by an adult using a wrench or similar tool. 
It was not a true door, but, rather, a small opening which allowed 
a person to exit the compound by crawling. 

According to Michael, at a point in the early evening, while 
the fire was in progress and all of the —- residents had 


gathered in the garage, Conrad Africa ("Rad") opened the small 
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rear door which gave access, by crawling, to the back alley. 
Michael said that he assumed Conrad used a wrench because that 
was what was normally used, but that he did not actually see the 
wrench. He also told us that he did not know whether Conrad then 
exited the house or merely placed his body in an exposed position 
by the opening. 

Michael's perception of the events following was that, when 
the door was opened, he heard what he believed was rapid gunfire 
which he thought was coming from the police. At that point, 
Conrad closed the door but did not re-bolt it. Neither Conrad, 
nor anyone else, however, then said anything about gunfire. 


Shortly after the@G@oor was closed, the adults started yelling: 


"We're coming out.... The kids are coming out." The door was 
then re-opened and, as Michael described it, "... we all started 
crawling over each other to get out." He described the interior 


of the garage as "hot and smokey." He told us the smoke was hurt- 
ing his eyes and he felt "dizzy." 

Once outside, Michael said he saw Ramona, "Tree," and Phil. 
He described Phil as about his size, and "Tree" as being taller. 
He testified that he last saw "Tree" up on the walkway which 
abutted the rear of the driveway behind the MOVE compound. 
Michael's final recollection of Phil was Ramona attempting to 
help him up onto that raised walkway in the driveway area. He ` 
also described for us how he walked down the driveway and was 


found by the police. 
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,gnificantly, Michael told us that no one had attempted to 
si 


ne compound before he heard what he thought was gunfire. 
t 
leave 


during or after the time when he and the others left the 
either 
puilding by crawling through the door into the back alley. 
burning : , , 
testimony given by the police and firemen who were ina 
The 


“zon to See what happened in the back alley confirmed some 
positi? of Michael Ward's testimony but not others. Most impor- 
aspect® these people corroborated Michael's assertions that no 

mae were shot at after leaving their burning house and 
li " vidjas other than Michael and Ramona at least initially 
that 7 into the alley. In no respect, however, did they corrobo- 
escap 


rate mich a S ; 
$ door was first opened by Conrad. Neither was there any 


ael's assumption that there was police gunfire when the 


crawlwa ; f i 
t among any of these witnesses, including Michael, as to 
agreemen 
” MOVE residents actually appeared in the alley. 
how many 
nearby back alley witnesses were primarily concentrated 
The 


o areas: (1) properties at the alley's east end abutting 
in ane 62nd Streets; (2) the house at 6218 Pine Street, also 
Pine y post Four; and (3) alley property to the west of the 
known eer in the general area of 6246 Pine Street. 

MOVE C 


h respect to the first group of witnesses, Fire Fighter 
wit 


yi was positioned so that he could see up the alley all 
PEARLE w the MOVE house. At one point he heard several shots 
R nat He had no idea where the shots came from and saw no 
and ae alley before leaving. He was absolutely certain, 
one in 
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however, that the shots were not fired by police officers in the 
area where he was located. Fire Fighter Murray also testified to 
hearing shots while in this general area. He heard a burst of 
four to five small automatic or erratic semi-automatic shots from 
the rear alley. This occurred at about 7:20 p.m. before he entered 
412 South 62nd Street. After hearing the apparent gunshot burst, 
he entered 412 South 62nd Street and proceeded to the property's 
rear. While there, he heard a woman yelling "We're coming out. 
Don't shoot at us." At about this time he saw Stake Out officers 
in the alley and heard them say words to the effect "Come on out. 
We're not going to shoot at you." A few minutes later, he saw a 
woman and a child in the alley; he lost sight of them, however, 
when they made a dash to the wall. Later he saw the woman, with- 
out the ehald, three panes BER the alley moving towards Cobbs 
Creek Parkway. Murray was absolutely sure that he heard no shots 
either when he saw the woman and/or child, or while the officers 
were shouting. Further, he was adamant that he would have heard 
shots had they occurred. He also told us that Stake Out officers 
later told him that they had seen three MOVE members in the yards, 
possibly with weapons. 

In contrast, Fire Fighter Hamilton, who was inside 408 South 
62nd Street from 7:10 p.m. on, was adamant that he heard no gun- 
shots at the time when Murray said that they occurred. From his 
vantage point at the rear of 408, Hamilton saw four or five police 
officers and one confused child in the alley. He was uncertain 


of the child's sex, estimated the child's age as between eight 
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and fourteen years, and said he did not know if the child was 
Michael. He further testified that he did not hear any yelling. 

Police officers in Post Four, overlooking the alley, also 
provided valuable evidence. They included Officers Marcus Bari- 
anna and William Trudel, and Sergeant Donald Griffiths, all of 
whom were located in the second floor rear bedroom of 6218 Pine 
Street. Barianna was positioned in the room's rear window which 
afforded him a view of the alley and the MOVE house. He heard a 
female voice yell three to four times "We're coming out ... don't 
shoot." He then saw a boy about twelve years old in the rear 
driveway adjoining the MOVE property. His next observations were 
of (1) a ea bay about seven years old; (2) a woman, whom he 
later identified as Ramona; and (3) an adult male. He saw Ramona 
running towards the middle of the yard, while the first boy, who 
appeared confused and scared, fell back off the wall and ran 
around the yard. The younger child was then within four feet of 
Ramona and was grabbed by her. At this same time Barianna saw 
the male standing, pointing a rifle in his direction. The officer 
reacted by ducking inside, at which point he heard a "crack" fol- 
lowed by three or four more cracks. He did not return the male's 
apparent gunfire, nor did any other officer in the room. When 
Barianna returned to the window he saw no one. 

Trudel's description of what occurred was Similar, but not 
identical. He was positioned in a window to the right of Barianna. 
He also heard the female's voice Stating words to the effect that 


people were going to exit the MOVE compound with children. To 
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that point he had not heard any gunshots. Thirty seconds to a 
minute afterwards, he heard banging sounds, like an ax or a hammer, 
which caused him to conclude that someone was trying to open the 
6221 garage door from inside. He then saw a young male, about 

ten to fourteen years old, who came out, climbed the back wall, 

and fell back. An adult female then came out and motioned to a 
young child about three to five years old. Next, Trudel saw a 

ten to twelve year old boy, followed by an adult male with a rifle. 
The adult male pointed the rifle at Barianna's position and fired 
four to five times. Trudel also told us that neither he nor anyone 
else returned fire. This was because the gunman had shielded 
himself with the young child. The gunman then disappeared in the 
smoke, as did the child with him, while the smaller child broke 
away from the female and appeared to run back into the MOVE com- 
pound. At that point, the adult female went towards the walkway 
and out of his view. 

Trudel believed that the adult female hé saw was Ramona and 
the child who fell back was Michael. He also told us that, after 
losing sight of the woman, he heard nothing which sounded like 
gunshots or which suggested that any MOVE members were driven 
back by gunfire. He said that he did not see the adult male with 
an infant in his arms. Neither did he see the male firing his 
rifle in a westerly direction down the alley as did Officer Tursi 
at the west end of the alley. | 

Griffiths, who was in the rear bedroom with Barianna and 


Trudel, did not have a view of the alley because those officers 
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were positioned by the room's windows. When the fire was so 
intense that he was about to order an evacuation, he heard a 
female voice shout "We're coming out ... don't shoot." Being in 
possession of a police radio, he started to broadcast what was 
occurring; while he was on the radio Barianna and Trudel reported 
to him that they were being fired upon and he heard four or five 
shots; these were followed by a slight hesitation and three or 
four additional shots. Griffiths said that Barianna and Trudel 
thereafter told him that they had "lost him." He also informed 
us that there was no return gunfire by the police, and said that 
attempts were made to give the people in the alley safe passage 
from the fire by opening the back door of 6218 Pine Street and 
Ati for ae eradns to come into the house to escape the 
fire. 

Officer Thomas Fitzpatrick was on the first floor of Post 
Four when Griffiths began broadcasting on police radio from 
upstairs. Fitzpatrick categorically stated that, although he 
heard cracking sounds before the broadcast, he could not say that 
they were gunshots. He testified that, after the broadcast, he 
ran upstairs briefly, at which time he saw Griffiths, Barianna 
and -- he believed -- Trudel. He also said that no gunfire ema- 
nated from anywhere in Post Four at or about this time. 

Officers Mellor, Tursi, Berghaier, D'Ulisse, Reiber and Mul- 
vihill, who were in the western area of the alley, also testified 
to what occurred. Mellor recalled hearing four to six small 


Caliber gunshots at almost the same time that Griffiths began 


220 


broadcasting on the radio. He could not see where the shots were 


coming from because of the debris behind the MOVE house which T 
obscured his vision. He did see Ramona scaling the fence, and 
then observed an ađult. male with dreadlocks who looked towards 
their position and then disappeared behind the debris. Mellor 
next saw a disoriented young boy, whom he later identified as 
Michael Ward, attempting to make his way down the alley. Michael 
fell several times and was ultimately picked up out of a pool of 
water by Berghaier who dashed into the alley and carried him to 
safety. Mellor was positive that he heard only the four or five 
shots simultaneous with Griffiths' broadcast, and that there was 
no return fire from police. 
Tursi testified that, from his point of observation at the 
west end of the alley, he witnessed MOVE members exiting 6221. 
He first saw Ramona scaling the fence, and then saw a -light- 
skinned male with a rifle and a child aiino the debris behind i 
the compound. Tursi saw the male fire several shots at the rear : 
of the Pine Street homes, and then turn and fire several shots 
towards the western end of the alley. The male, who was firing 
with one hand and did not appear to be really aiming, then dis- 
appeared into the debris with the child. Tursi believed that the 
male was firing a .22 caliber bolt action rifle and said that he 
did not hear any other gunfire. He also frankly acknowledged 
that he could not explain how a bolt action rifle could be fired 


with such rapidity with one hand. 


Tursi next saw Michael attempting to make his way down the 
alley and witnessed his rescue by Officer Berghaier. Both Mellor 
and Tursi told us that an electric transformer located on a utility 
pole above their position was crackling rapidly when Ramona and 
Michael were found by police. According to Mellor, the sound of 
the electrical transformer was so ominous that the officers evacu- 
ated their position to get away from nearby pools of water. 

Berghaier also testified to hearing small caliber gunshots 
(probably .22 caliber fire), but stated that he heard only three 
Single spaced shots. He first saw Ramona coming over the fence 
of the MOVE yard and then saw Michael emerge from the fire as he 
walked down the, alley. From this point his attention was directed 
almost exclusively to Michael. Berghaier repeatedly waved and 
hollered for the child to keep coming towards him and saw him 
fall while Ramona was attempting to pull him up the walkway. 
Michael got up, but fell into a pool of water. Berghaier then 
ran into the driveway and took Michael to safety. 

D'Ulisse, Mulvihill and Reiber offered less detailed testi- 
mony about people's movements in the alley. Besides seeing Ramona 
and Michael, D'Ulisse saw three figures, five or six houses down, 
büt could not see if these people had any firearms. He said he 
heard no gunshots and did not see anyone -- MOVE member or police 
officer -- fire a weapon. 

Besides seeing Ramona and Aidat, Reiber saw a third person. 
He was unable to say whether that person had a weapon; the record 


suggests that this individual was an Osage Avenue neighbor, not a 
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MOVE member. Reiber also told us that, while it was noisy in the 
back alley, he did not hear anything which he distinguished as 
gunshots. He also stated that he did not see any children besides 
Michael. 

Mulvihill apparently did not see any MOVE members besides 
Ramona and Michael. He also said that he did not see anyone fire 
a weapon and that he did not hear any gunshots. Had a .22 been 
fired, however, he said that it was possible he might not have 


heard it. 


We have herewith set forth in extensive detail the testimony 
of the vast majority of the witnesses who gave evidence pertaining 
to the back alley. Our purpose was to make clear not only the 
diversity of the recollections of the individuals who saw and 
heard the events in question, but also the traumatic circumstances 
in which those recollections were formed. We want to make it 
very clear that we do not question the integrity of any of the 
witnesses to these events whose testimony we have referenced or 
any of the other witnesses who provided evidence about. these mat- 
ters. Indeed, it is Significant, and we wish to note, that many 
police officers who had previously refused to testify spoke to 
the investigating attorneys and testified before us without even 
requesting immunity. We also believe that Michael Moses Ward 
testified honestly as to his impressions of what occurred. 

The fact that we have concluded that the witnesses testified 


to the truth as they believed it to be, however, is not dispositive 
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with respect to the accuracy of their recollections. Since their 
evidence was quite frequently conflicting, of necessity some of 
their testimony had to be discounted or rejected by us. For exam- 
ple, of those witnesses who testified that they heard gunfire, 
some said that it was automatic fire, while others described it 
as semi-automatic fire, and still others limited the shooting to 
a few single shots. The accounts of those who heard automatic 
fire ranged from six shots in succession to ten or twelve minutes 
of rolling gunfire. Others, of course, said there was no gunfire 
at all, while many witnesses said that there were lots of noises 
which could have been confused with gunfire. 

Having heard, and considered all of this testimony, we reject 
any conteinn or conclusion that a pitched gun battle, of any 
sort, between the police and MOVE members occurred in the back 
alley. Such a finding is absolutely inconsistent with the vast 
weight of the extensive evidence presented to us. Moreover, 
against all of this testimony regarding sounds consistent with 
gunfire, not one witness testified that he saw any police officer 
fire a weapon in the alley on the evening of May 13, 1985. Nor 
did any officer admit such action even though some officers tes- 
tified with immunity and, thus, could freely have admitted to 
firing at MOVE. It is our conclusion that the extent of the gun- 
fire in the back alley was limited to between four to ten rifle 
shots fired by an unidentified male MOVE member. 

The only direct evidence offered by witnesses present on May 


13, 1985, which even remotely suggests that police earlier fired 
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on persons in the MOVE compound when they attempted to leave, was 
Michael Ward's impression that he heard gunfire when "Rad" first 
opened the crawl space. When put in the context of the sounds 
barraging Michael and the others on the scene, however, the accu- 
racy of his perception simply is not at all clear and we decline 
to find that what he hese was gunfire. Michael was exposed 
simultaneously to the roar of the fire and to the crackling of 
electrical wires and transformers. These facts, coupled with the 
ordeal which Michael underwent for nearly fourteen hours prior to 
leaving the compound, explain his erroneous impression. Indeed, 
that misperception is in many respects confirmed by Michael's own 
testimony (1) that no one discussed the police firing on the com- 
pound when the crawl space was first opened, and (2) that neither 
Michael nor any other MOVE member was fired on by police when 
they subsequently exited the compound. 

The only sdattvenad evidence even remotely implicating any 
police officer in questionable conduct in Èhe back ioy was 
offered to us by Detective William Stephenson. According to 
Stephenson, Griffiths stated after the incident that the digging 
should be concentrated at a particular place at the rear of the 
MOVE property because Griffiths "dropped a male who fired upon 
him as a woman and child came out, or words to that effect." 
Stephenson told us that he overheard this remark at the scene, 
while he was thirty-five to fifty feet away from Sergeant Grif- 


fiths and while a crane was operating. 
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We do not question Stephenson's integrity; we are, however, 


compelled to reject his testimony. 


In part, we do so because 


Stephenson himself told us that he may have "misunderstood" or 


missed a word that would put Griffiths' statement out of context. 


He also admitted to us that he had previously told a MOVE Commis- 


sion investigator only that "it's 


dropped him or he was dropped." 


possible he (Griffiths) said 


More importantly, however, 


Stephenson's testimony on this point is at variance with consid- 


erable other evidence. 


Stephenson said, for example, that eight 


or so other persons were nearby when Griffiths' remark was made, 


but no one else verifies Stephenson's recollection of the event. 


In this regard xt is particularly noteworthy that Battalion Chief 


Skarbek, who testified before the 


MOVE Commission about his impres- 


sion of a similar statement by a police sergeant to the crane 


operator in the back alley after the incident, was certain that 


Griffiths was not the person who made that statement. 


When Skar- 


bek then testified he also substantially qualified his degree of 


certainty about what he thought he heard. 


We have concluded that the testimony of Griffiths and others 


with respect to the post-incident 
more credible explanation of what 
Griffiths testified that, on 
scene, someone asked him to point 
the rifle had been in the alley. 
but that he could get someone who 


who showed them the area and said 


back alley conversation is the 
occurred. 

May 16, 1985, while at the 

to where the MOVE member with 
He niieg that he could not, 
would. 


He then summoned Trudel, 


"he dropped out of sight about 
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here." At that point Griffiths turned to the authorities and 
repeated Trudel's remark. Trudel confirms Griffiths in his tes- 


timony. He said that, during his May 16, 1985 conversation with 
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Griffiths and others, he (Trudel) pointed to an area in the alley 
and said, "That is where I last saw the [male]; that is where he 
dropped out of sight," and that Griffiths then repeated this state- 
ment to the police. Moreover, no human body was recovered from 
the area in question, but only an animal carcass. Finally, and 
equally significantly, there is overwhelming evidence that no one 
in Post Four, including Griffiths, fired a weapon during the even- 
ing of May 13, 1985. Indeed, it would have been physically impos- 
sible for Griffiths to have done so because he was on the floor 
of Post Four talking on the radio when the shooting occurred, not 
at the window, and never even saw anyone in the alley. 

We are aware that our determination of the events in the 


back alley conflicts with the conclusion reached by the MOVE Com- 


mission. The Commission, for example, fourm that a man ang a boy 
tried to exit but returned to the house as a result of police 
gunfire (Finding No. 28, p.353). Absolutely no evidence presented 
to this grand jury supports such a finding, however. Michael 
testified that "Rad" opened the garage door, heard the gunfire, 


and then closed the door. The adults then started to yell that 


they were coming out, opened the door again, and began coming 
out. Michael specifically testified that he did not hear any 
gunfire after they opened the door for the second time and began 


to come out. This is consistent with the testimony of the many 
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witnesses who had some view of the back alley, none of whom == 
including Michael -- saw any officer fire his weapon. 

Moreover, we heard credible evidence that several officers 
at the scene demonstrated a great desire to save the lives of 
MOVE members and children: When the male MOVE member fired at 
police, Tursi did not return fire for fear of hitting a child. 
Berghaier watched Michael attempt unsuccessfully to scale the 
fence, fall (hitting his head on the concrete), then wander ina 
daze away from the officers, and finally fall face-down in a pool 
of water. Despite the risk that he might be shot by MOVE members, 
burned in the fire or electrocuted by live wires falling into the 
water, Berghaier went deeper into the alley to rescue Michael. 
(Berghaier subsequently left the Police Department because of 
emotional stress from the events of May 13, 1985.) Marandola, 
Griffiths, and Griffiths’ men remained in Post Four even as it 
became engulfed in flames, yelling for MOVE members to come into 
the post and escape through the front door onto Pine Street with 
them. (The metal-framed eyeglasses of Griffiths' subordinate 
officer actually buckled in the intense heat as they waited.) 

Our disagreement with the Commission's finding is based on 
the evidence presented to us. However, because the issue is crit- 
ically important, we have also reviewed the evidence upon which 
the Commission based its conclusion. It is our opinion that the 
evidence cited by the Commission -- the presence of a few metal 
fragments in three decedents and its interpretation of Michael 


Ward's testimony -- does not support its own conclusion. 
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The Commission reproduced in its Report a portion of its 
interview with Michael, which it believed "so clearly supports 
[the Commission's finding] that it is difficult to imagine how 
any individual who saw this child testify or who has had the 
opportunity to read the transcript of his testimony could pos- 
Sibly reach any other conclusion" (Foreword to the Report of the 
Special Investigation Commission, p.278). We note initially that 
Commissioner Kauffman, whom we assume saw Michael testify anā 
read his transcript, did reach another conclusion. We further 
note that nowhere in the transcript does Michael explicitly say 
that MOVE members actually exited and then returned. Instead, 
Michael indicated in his testimony before the Commission that 
Conrad "was taking Tomaso out" and that he "tried" to take Tomaso 
out. When asked whether Conrad had anything in his hands when he 
went outside, Michael answered "He didn't go outside," and when 
asked "Did he get all of you all the way out of the garage door 
with Tomaso?" (am ambiguous question), Michael replied negatively. 
Although Michael's testimony is unclear, apparently no MOVE person 
actually got out of the garage before the police gunfire allegedly 
heard by Michael was supposed to have occurred. 

Moreover, the Commission's finding relied heavily on Michael's 
putative ability to identify gunfire. As Commissioner Kauffman 
noted, however, Michael testified that he had never heard gunfire 
in his life. Commissioner Brown completely discounted that by 
noting Michael had heard 10,000 rounds fired that day. However, 


veteran Stake Out officers on the scene -- who have heard many 


more than 10,000 rounds fired in their careers -- testified that 
they could not determine whether the noises they heard that even- 
ing were gunfire, live wires crackling, abandoned live ammunition 
detonating, aerosol cans or gas pipes exploding, or any other 
number of possible concussions. We thus find Michael's identifi- 
cation of gunfire dubious. 

Furthermore, even had Michael normally been able to distin- 
guish among noises, his perceptive abilities that night may have 
been quite limited. As previously noted, Michael spent the entire 
day in the garage (at times wrapped in wet blankets), surrounded 
by many people and dogs, with no light, during a violent confron- 
tation between his.."family" and police. He was given nothing to 
eat or drink the entire day. By the evening of May 13, 1985, he 
said, he felt dizzy as he sat in the smoke-filled garage. Sucha 
State of physical, emotional and mental exhaustion is not conducive 
to keen or even accurate perception. Indeed, Michael apparently 
was unable to distinguish MOVE members by their voices that night, 
let alone distinguish gunfire from other noises: He testified 
that "Ball" (John Africa) was in the garage during the fire and 
gave the order to let the children out, yet all of the evidence 
suggests that John Africa died long before the fire and was in 
fact the body seen by Angelucci in the crawl space during the 
morning confrontation. This inaccuracy in Michael's testimony, 
together with his fatigued state and the inability of experienced 
officers to distinguish gunfire from the other noises heard that 


evening, casts considerable doubt on the Commission's conclusion. 
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(Moreover, even if Michael's testimony is deemed reliable, then 
his testimony before both this grand jury and the MOVE Commission 
that he heard no gunfire after MOVE yelled that they were coming 
out establishes that police gunfire did not drive MOVE members 
back inside.) 

Finally, in support of the Commission's finding, Commissioner 
Brown noted (as discussed in Part XI below) that metal "fragments" 
consistent with double-ought buckshot were found in one child's 
body. Dr. Robert Segal of the Medical Examiner's Office testified, 
however, that although a single fragment found in one child's arm 
was consistent with buckshot, the absence of any other pellets in 
her body made it inconceivable that she had been shot. Moreover, 
no one has ever testified to hearing shotgun blasts in the back 
alley. Thus, the evidence does not Support the Commission's find- 
ing. 

Another version of the events in the back alley, which has 
been publicly asserted by some individuals; is that police killed 
the MOVE members and children as they fled the burning compound 
in front of dozens of witnesses and then jammed their bodies back 
into the house. To accept this explanation, however, one must 
not only believe that police murdered the children in cold blood, 
but also that they then risked being shot by MOVE members as they 
went into the intense heat of the burning block and shoved 
wounded/dead adults and children one by one through the house's 
tiny door. The theoretical improbability of this explanation, 


the lack of any evidence to even remotely support it, and contrary 


physical and medical evidence, including, inter alia, the place- 
ment of the bodies at particular levels and under debris (discuss: 
more fully in Part XI below), compel us to give it no further 
consideration. 

The most reasonable explanation of what happened in the back 
alley is that the one adult besides Ramona Africa and the one or 
two other children besides Michael Ward who came out chose to 
return to the compound out of fear, confusion, a mistaken belief 
that the police were firing at them or that the garage was safe, 
or simply based on irrational decision-making. The area into 
which those who escaped the garage emerged was hellish: Many of 
the houses along the back alley were engulfed in flames, and at 
least some portions of the fence surrounding the compound were on 
fire. To get out of the yard, MOVE people had to climb up a pile 
of debris, grab onto a fence along the walkway and hoist them- 
selves over it -- a task which not all of those who tried were 
able to do. Burning tree branches were falling in the yard; one 
of the children apparently was burned by a falling limb. Unfired 
ammunition was exploding, wires were crackling, and numerous othe 
concussions were causing loud, explosive sounds not unlike gunfir 
Into this terrifying scene came children who were frightened, 
hungry, tired and confused. One ran in circles, one stood still 
crying or screaming. Michael did not always follow Ramona and at 
one point even wandered in the opposite direction. It is not 


implausible to suggest that these children -- physically weak, 


emotionally distraught and mentally confused -- may have gone 
back into the compound to be with the adults. 

The one adult seen in the yard may have been similarly con- 
fused or, hearing the numerous popping noises, may have thought 
he was being fired on by police and so returned to the compound. 
Additionally, the adult may have returned to the compound to 
"“oycle" himself, as the MOVE doctrine termed dying, for his cause. 
Finally, it is possible that some irrational motive prompted his 
return. (It is worth bearing in mind that MOVE chose an armed 
confrontation with the Philadelphia Police Department rather than 
surrendering when they had but five weapons, and then chose to 
remain in a burning building, keeping their children inside, for 
nearly two hours before anyone even suggested leaving. Such deci- 
-Sion-making is not, by most standards, rational.) 

In summary, we have concluded that, although the evidence 
does not conclusively establish the reason why MOVE members and 
@hildren -- if they did indeed leave the garage -- nonetheless 
returned, the evidence does not support the MOVE Commission's 
finding that police drove MOVE people back inside. The evidence 
also refutes the irresponsible allegation that police killed MOVE 
members and stuffed their bodies in the house. With respect to 
these points, there is no doubt whatsoever. 

We have conducted a lengthy and thorough investigation, 
fully cognizant of the MOVE Commission's view that there was 
police impropriety committed in the back alley during the evening 


of May 13, 1985, as well as the desire of some to find that police 


233 


criminality occurred. Our endeavors, however, have disclosed no 
credible evidence even suggesting, much less tending to prove, 
that the police in the back alley either engaged in a gun battle 
or discharged their weapons during the evening of May 13, 1985. 
There was no discernible police misconduct in the back alley and 


we so find. 
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X. THE FIRE DEPARTMENT'S HANDLING OF THE FIRE 


Although no fire was anticipated, there was still a substan- 


tial Fire Department presence at the May 13, 1985 scene. Initially, 


three rescue squads, a ladder company, two Hundred-Series pumpers, 


two fire squirt gun vehicles, and various assorted command vehicles 


were present. The ladder company's purpose was to provide police 
with access to the roofs; the squirt guns were intended to direct 
water on top of the MOVE house to keep MOVE members from crossing 
the roof. Between approximately 5:00 a.m. and 11:15 a.m., the 
squirts were used in their intended capacity; thereafter, they 
remained off until shortly before the satchel charge was dropped. 
At that juncture, they were briefly turned on to deter MOVE mem- 
bers from venturing onto the roof and firing at the helicopter. 
After the charge's detonation, at approximately 5:45 or 5:50 
p-m., it became apparent that a roof fire had developed. That 
the fire was not then actively fought was initially the product 
of a Police Department order that the squirts should not be used, 


and the Fire Department's fear that fire fighting would impede 


Police Department operations on the rooftop. An additional pumper 


was, however, called in. It was dispatched at 5:53 p.m. and 
arrived on the scene at 5:57 p.m. 

Within ten minutes of the pumper's arrival, a deluge gun, 
which reached as far as 6217 Osage Avenue, was set up and turned 


on. Under Police Department orders, however, that gun was moved 


because it could be reached by MOVE bullets. After being relocated, 
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it was thereafter turned on again a second time. However, it was 
on only briefly and then turned off because it limited the ability 
of the police to see the MOVE house. This sequence may have been 
repeated once or twice more. 

AS has already been discussed, no other efforts were made to 
fight the fire until 6:32 p.m. Beginning then, and for the next 
forty-five minutes, the squirts were sporadically employed, in an 
attempt to control the fire. In addition, six full alarms were 
eventually sounded. Each full alarm consisted of four engine 
companies and two ladder companies, with two battalion chiefs. 

The first alarm was called in at 6:54 p.m. 

The arriving fire fighters could not freely fight the fire 
because of the possibility that MOVE could still shoot at them. 
Accordingly, normal fire fighting procedures could not be employed 
and unorthodox fire fighting techniques were adopted, with lessened 
effectiveness and minimal success. Such techniques, of necessity, 
continued to be employed until approximately 9:30 p.m. when the 
decision was made that the lives of the fire fighters would no 
longer be endangered. 

By way of illustration, fire fighters arriving at approxi- 
mately 7:00 p.m. tried to fight the fire from the homes on the 
South side of Osage Avenue. They proceeded into this area via 
the alley between Osage Avenue and Addison Street. Their inten- 
tion was to get as close to the MOVE house as Possible, put hose 
lines on the first and second floors of the facing houses, and 


play water across the street into houses on the west Side of the 
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street as close to 6221 as possible. (By that time 6221 was lost 
to the fire because the threat of gunfire had earlier precluded a 
direct fire-fighting assault.) Doing this, while also playing 
water on the homes to the east of 6221, was intended (1) to stop 
the fire from travelling east and west, (2) to establish a fire 
curtain, and (3) to prevent a radiant-heat fire from spreading to 
the south side of Osage Avenue. Sounds, which some people inter- 
preted as gunfire, however, necessitated the withdrawal of the 
fire fighters and their return to the Cobbs Creek Parkway area. 

Attempts to fight the fire from the rear during this same 
time period were likewise abortive. After police checks of some 
of the Pine Street properties, fire fighters were permitted to 
enter those buildings to ascertain from the rear the extent of 
the fire. Before anything could be accomplished, however, a rumor 
that armed MOVE members had escaped prompted the removal of some 
firemen, while gunfire-like sounds caused others to leave. Simi- 
larly, an acting battalion chief who attempted to bring hose lines 
down the back alley toward 6221, to fight the fire from that van- 
tage point, was prevented from doing so by Stake Out officers for 
safety reasons. 

The foregoing are examples of the restraints which were placed, 


for a substantial period of time, on the Fire Department's ability 


to conventionally fight the fire resulting from the explosion of 
the satchel charge. It was not until 9:30 p.m. -- four minutes 
before the sixth and last alarm was sounded -- that the firemen 


were permitted to normally and conventionally proceed. By that 
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time, fifty homes were fully involved. Two hours and ten minutes 
later the fire was declared under control with the loss of only 
eleven additional residences. That the additional loss was so 
limited was labelled by fire expert Charles King as the product 


of a "super human effort." 
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XI. “EVIDENCE RETRIEVAL AND ANALYSIS 


In the aftermath of the police confrontation and the resulting 
inferno, personnel from the Police Department, the Fire Department 
and the Medical Examiner's Office processed the scene, searching 
for bodies and for evidence. Later, an internationally renowned 
team of pathologists and a nationally known fire expert also exam- 
ined the bodies and the evidence in an attempt to determine what 
happened on May 13, 1985. 

While processing a crime or fire scene is always an important 
task, it was, in this case, a critical one. The unanswered ques- 
tions here were myriad. On May 14, 1985, it was not known whether 
any MOVE members had been killed in the morning gun battle, whether 
they all had died in the fire, or whether any members other than 
Ramona and "Birdie" (Michael Ward) had escaped. Indeed, it was 
not even known how many people had been in the compound before 

the fire. Because police thought that MOVE may have had tunnels 
leading away from the compound, there was some question whether 
MOVE members may have escaped altogether. Additionally, rumors 
that police had shot at MOVE members in the alley during the fire 
raised questions about whether the police had killed MOVE members 
er otherwise acted criminally. 

In addition to the questions concerning the deaths of MOVE 
members, almost nothing was known about the cause and origin of 
the fire on May 13, 1985. The satchel charge was supposed to 


have been a non-incendiary device, yet it touched off a fire 
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destroying an entire city block. Because MOVE had claimed to 
have explosives and had threatened to burn down the block, there 
were serious questions as to the cause of the fire, including 
whether MOVE may have contributed to its magnitude. Finally, the 
intelligence available before the confrontation about MOVE's wea- 
pons and fortifications was minimal. Thus, answers to questions 
about everything from the number, identity and fate of the people 
in the house, to the number and kind of weapons possessed by MOVE 
and the extent of fortifications inside the house, might be found 
in processing the scene -- if the fire, which burned at tempera- 
tures exceeding 2,000° F, did not itself destroy all of the evi- 
dence. 

We will first discuss the evidence retrieved from the scene 
and the factual conclusions which the evidence suggests. Next, 
we will discuss serious instances of incompetence which typified 


the retrieval process itself. 


On the morning of May 14, 1985, personnel from the Mobile 
Crime Detection and the Homicide units of the Police Department, 
together with personnel from the Fire Marshal's Office, began to 
process the scene. At the Fire Marshal's request, personnel from 
the Federal Bureau of Alcohol, Tobacco and Firearms (ATF) also 
assisted on Osage Avenue. The Philadelphia Medical Examiner's 
Office did not assist at the scene that morning; although the 


Fire Marshal twice requested the presence of a Medical Examiner, 
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Chief Medical Examiner Marvin Aronson refused to come or to send 
an assistant until a body had been recovered. 

Because the fire was yet smoldering on the morning of May 
14, 1985 -- smoke was still rising from the debris and fire fight- 
ers were still directing hoses on the scene -- digging was delayed 
until the E TENO In the interim, the Fire Marshal met with 
police and fire personnel to determine who would have responsibil- 
ity for various tasks. Additionally, the Fire Marshal ordered 
that the entire scene be photographed, including the party (fire) 
walls, to determine whether MOVE had breached them, as was thought. 
Finally, before the actual search for bodies and evidence was 
begun, a crane was used to knock down the party walls, which were 
unstable and would have posed a risk to anyone digging inside the 
compound. 

Digging began in the afternoon. The intense fire had reduced 
the Osage Avenue homes to nothing more than debris, smoldering in 
piles up to six feet deep within the party walls. A crane with a 
clamshell/bucket apparatus was used to scoop up material from 
inside the MOVE compound and deposit it onto Osage Avenue, where 
police and fire personnel would sift through it with rakes or 
shovels. After police and fire personnel had sifted through the 
objects dumped by the crane onto Osage Avenue, the material would 
then be taken by truck to two remote locations where it would be 
sifted again at a later date. 

The foregoing process was pursued until about 4:00 p.m., 


when someone noticed a human leg dangling from the crane's Scoop. 
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The crane operator duly dropped the leg back where it had been 
removed from, and police and fire personnel continued the search 
using shovels and rakes. About 4:20 p-m., a body was uncovered. 
(The Medical Examiner's Office later determined that these were 
actually the remains of two people.) At 5:00 p.m., then Assistant 
Medical Examiner Robert Catherman, M.D., arrived and helped with 
the search, both supervising the excavation and digging himself. 
By 7:30 p.m., when the search was suspended because of nightfall, 
six bodies had been recovered, all found in what had been the 
attached garage, all within inches of the floor. 

The search resumed the following morning. The crane was 
used to move piles of bricks and heavy pieces of metal from the 
back of the Houses the remainder of the search was again conducted 
with shovels and rakes. However, the crane was used in the front 
of the house to remove debris. Shortly before noon the crane 
dumped a bucket of material containing a body onto Osage Avenue. 
Digging was suspended until the arrival of Assistant Medical Exam- 
iner Robert Segal, M.D., at 12:30 p-m. Four more bodies were 
recovered that day. No other bodies were recovered at any later 
date, although some additional bones were recovered in the later- 
conducted remote-site sifting operation. 

In total, eleven bodies (or, more accurately, human remains 
including eleven pelvises) were recovered from the debris. Some 
portions of some bodies and most portions of other bodies were 
completely consumed by the fire; nevertheless, all eleven were 


eventually identified. The Medical Examiner's Office identified 
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Six of the bodies. Subsequently, Dr. Ali Hameli and two other 
forensic pathologists confirmed those identifications and addi- 
tionally identified the remaining five bodies, either beyond a 
reasonable doubt or with a high probability of accuracy, using 
FBI fingerprint records, Army records, dental x-rays, birth 
records, x-rays of the children taken in the course of a child- 
abuse investigation, examinations of bone and teeth remains, 
blood-type determinations and information on who was thought to 
be in the house on May 13, 1985. 

The bodies were identified as Vincent Leaphart (also known 
as John Africa or "Ball"), James Conrad Hampton, Frank James, 
Raymond Foster, Theresa Brooks, Rhonda Harris (Michael Ward's 
mother), Phil Africa, Tomaso ("Boo") Africa, Delicia Africa, 
Zanetta Dotson and Katricia Dotson ("Tree"). (Phil, Delicia, 
Zanetta and Katricia were juveniles ranging in age from approxi- 
mately eleven to fourteen years old; Tomaso was thought to be 
seven to nine years old.) The Medical Examiner's Office and 
Hameli's team apparently disagreed only as to the identification 
of Katricia Dotson: In Segal's opinion, the remains identified 
by Hameli as belonging to Katricia, who was almost fifteen years 
old, actually belonged to a female who was at least eighteen or 
nineteen years old, and so could not have been Katricia. 

All but two of the bodies were found heaped together in the 
garage, just inches from the concrete floor. Two bodies, those 
of Vincent Leaphart (John Africa) and Frank James Africa, were 


found at the front of the house and at a higher level than the 


bodies in the garage. Leaphart was found in the porch area; James, 
although also found in the front, had a foot or more of debris 
under him than was under Leaphart, indicating that the two men 
may have been at different levels in the house when they died. 
Although Hameli and Segal were in substantial agreement as 
to the identity of the bodies, they disagreed as to the causes of 
death. Segal initially concluded that all of the victims except 
Leaphart had died because of the fire, from smoke inhalation, 
carbon monoxide poisoning, and/or thermal burns. Segal acknowl- 
edged the necessarily limited evidentiary basis for some of his 
initial cause of death determinations. For example, he initially 
concluded that Body B-1 (a pelvis and partial thigh identified by 
Hameli as the remains of Katricia Dotson) had died from thermal 
burns and smoke inhalation. Segal made this cause of death deter- 
mination “purely by proximity. She was found with all of the 
others together in the basement ... and it seemed reasonable to 
draw that conclusion. It certainly [could be] legitimately argued 
... that I have overstepped to draw that conclusion...." More 
substantial remains existed for the other bodies, and the Medical 
Examiner's Office was able to perform more definitive testing on 
these remains. Segal explained that the cause of death determina- 
tions were based on the evidence he had, not speculation about 
evidence he did not have. Thus, given evidence (such as toxicology 
reports) that the people in the Heinen were alive during the 
fire and the absence of evidence that any of them died from any- 


thing other than the fire, it seemed reasonable to assume that 
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they died because of the fire. Nevertheless, he subsequently 
ruled that there was insufficient evidence to establish the cause 
of death for Zanetta and Katricia Dotson. 

Segal ruled the cause of Leaphart's death unknown. No carbon 
monoxide was found in Leaphart's headless body. Because his head 
was never found (the evidence suggested that it may have exploded 
in the heat or burned completely), causes of death resulting from 
injuries to his head could not be ruled out. Moreover, because 
neither carbon monoxide nor soot was detected in Leaphart's body, 
segal concluded that it was thus less reasonable -- although still 
not unjustifiable -- to think that he died because of the fire. 

A conclusion that he died prior to the fire would be consistent 
with testimony we heard from Angelucci. Angelucci told us that, 
after he and the other insertion team members had demolished por- 
tions of the party walls that morning, he observed what appeared 
to be a lifeless body in a crawl space area within the MOVE com- 
pound. Angelucci was unable to determine from his vantage point 
in 6217, however, whether the body's head had been severed and 
whether gunfire or the force of the explosions had caused death. 
Connor also toid us that he thought "there appeared to be a body 
up there with an arm hanging down" but that, because the crawl 
space was dark and hazy, he could not be sure. (Although there 
also was no evidence of soot in the airways of Frank James (the 
other body found in the front of the house), Segal did not think 


he died from injuries sustained in the early morning explosions 


because there was no evidence of this in James' essentially intact 
body. ) 

By contrast, Hameli concluded that no exact causes of death 
could be definitively stated for any of the eleven because, among 
other reasons, body samples were of poor quality, lab results 
were too imprecise and, in many instances, vital segments of the 
bodies had been completely consumed by the fire. Nevertheless, 
Hameli concluded that all eleven died as a result of injuries 
sustained during the events of May 13, 1985, whether from chemical 
injuries (such as carbon monoxide poisoning), thermal injuries 
(burns), physical injuries (such as debris falling on the victims) 
or injuries caused by metallic projectiles such as firearms ammu- 
nition. 

While Segal acknowledged the difficulties and potential 
inaccuracies in determining the exact causes of death, he none- 
theless explicitly rejected as a possible cause of death injury 
from firearms ammunition (i.e., gunshot wounds). One metal frag- 
ment consistent with double-ought ("double 0") buckshot or lead 
in a jacketed bullet was found in Delicia Africa's arm, three 
were found in Rhonda Harris' foot, and two were recovered from 
John Africa's torso. (A metallic object the size of a .50 cal- 
iber bullet was also recovered from Frank James' remains; however, 
it was later determined by the New York Police Department's Crime 
Lab and the FBI that the object was not a bullet but a piece of 
plumbing which had become embedded in his body by the force of an 


explosion.) Segal and Hameli both testified to the not-unexpected 
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presence of buttons, nails, screws and other foreign metallic 
objects and fragments in the bodies. Segal testified that although 
a few of the specimens recovered by Hameli were consistent with 
double-ought buckshot, the distribution of these fragments abso- 
lutely refuted any conclusions that anyone died from a gunshot 


wound on May 13, 1985. Segal explained: 


I have done a fair number of autopsies 
in my career and I've seen a fair number of 
people shot with double ought buck, and I 
have never, to the best of my recollection, 
ever seen anybody hit with only one buckshot 
and the rest miss. That doesn't happen, 
Buckshot is fired from a shotgun. There are 
nine balls coming out [of] the muzzle of that 
gun. If it's magnum loaded, it may be twelve 
or fifteen. They're coming out 1M a group 
... and as they continue to fly, they spread 
out. And when you kill somebody with double 
ought buck, you find five, six, seven, eight, 
nine, ten, fifteen holes in them, and yoy 
recover that many --- double ought buck, from 
that individual. 


To say that one spray [sic] double ought 
buck hit a person and killed them is not 
likely. To say that it should happen three 
times in one scene iS extraordinary. It's 
beyond my ability to conceive mathematically 
and statistically. There [was] plenty of 
double ought buck in that house, I'm sure, 
and as far as I am concerned, they were just 
another piece of debris that got into those 
bodies when the house collapsed.... 


Even if you remotely want to say that 
maybe one of these Gouble ought buck did get 
there by being fired at the person, there is 
no evidence that the double ought buck got 
through the muscle into any of the internal 
organs.... [T]here was enough of [the] 
bodies ... to identify the damage that would 
have occurred, and there was no evidence that 
these people received anything that resembled 
being shot to death. In my opinion, the dou- 
ble ought buck in these cases are of no more 
concern from the cause and manner of death 
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standpoint than the nails and screws and drip- 

ping lead from the pipes and all the other 

metallic and non-metallic debris that was 

recovered from these bodies. 
Segal Similarly testified that although some buckshot might pass 
through a body, he had never seen someone shot with double-ought 
where some of the shot did not remain in the body. 

Finally, Segal admitted that ruling out gunshot wounds as a 
cause of death was, of course, more problematic when certain body 
parts were missing. For example, because Raymond Foster's head 
was never recovered, Segal could not definitively state that Foster 
had not died of a gunshot wound to the head. Nonetheless, he 
observed that because three different labs found carbon monoxide 
in Foster's PE, a PEI was necessarily alive during the fire. 
Thus, if he were shot, it would have been during the fire, which 
Segal thought an unlikely scenario. Segal again emphasized that 
his determinations were made using the evidence he did have (e.g., 
that Foster was alive during the fire), not speculation about 
evidence he did not have. Segal did, however, rule out the possi- 
bility that Foster's head had been shot off. He testified that 
he had performed autopsies on people shot with almost every con- 


ceivable kind of weapon, and although some guns could badly muti- 


late a head, none would ever blow it off completely. 


In addition to recovering the remains of eleven bodies, police, 
fire and other personnel at the scene also recovered weapons and 
ammunition belonging to MOVE. Despite MOVE's boasts that it had 


better weapons than in 1978, police recovered the remains of only 
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five weapons: A -38 caliber Charter Arms revolver and a twelve- 
gauge Mossberg pump-action Shotgun were found in the front porch 
area, and a .22 caliber bolt-action rifle, a .38 Caliber Smith 
and Wesson revolver and pieces of a Mossberg Shotgun were found 
in the garage area. Additionally, many spent and unspent rounds 
were recovered, some from MOVE's weaponry and some from weapons 
fired by police. (Some bullet specimens also were found which 
could not have been fired by the police or by any of the weapons 
which were found inside the compound, including bullets for a 
Luger and for a .45 Caliber gun.) From this evidence, firearms 
experts were able to determine that MOVE fired at least eighty- 
eight rounds (sixty-four from the .38 caliber revolvers, five 
from the .22 caliber rifles and nineteen from the Shotguns). 
However, no definitive totals can be Calculated, as other pieces 
of ammunition may have burned completely in the fire, or may have 
been overlooked (because of their small size) in the sifting opera- 
tion. 

AS with the recovery of the bodies, the evidence of weapons 
recovered from the compound has raised unanswered questions. 
MOVE boasted of its arsenal and officers told us that the gunfire 
they received through the 6223/6221 Party wall on the morning of 
May 13, 1985 was unquestionably from automatic weapons. Addition- 
ally, Tursi identified the weapon fired by the armed male in the 
alley as a semi-automatic -22 caliber rifle, not a bolt-action 
rifle. Finally, some of the bullet specimens found inside the 


compound could not have been fired by the few weapons found inside 


the compound. However, no weapons other than the five noted above 
were found in the alley or in any of the houses from 6227 to 6213 
Osage Avenue, none of the weapons recovered from the compound was 
capable of firing either in an automatic or semi-automatic mode, 
and none was ordinarily capable of firing through a brick party 
wall. 

We have considered three possible explanations for these 
discrepancies. One explanation we considered was whether MOVE 
may have possessed other weapons (such as automatic and semi-auto- 
matic rifles, .45 caliber guns and Lugars) which disintegrated 
completely in the fire. Although Officer Edward Jachimowicz, a 
firearms identifications expert in the Philadelphia Police Depart- 
ment, told us that this was possible he did not think that auto- 
matic weapons would disintegrate completely. A second explanation 
is that the remains of other weapons were missed in the less-than- 
fastidious sifting operation undertaken, the details of which are 
discussed below. A final explanation accounting for the automatic 
fire received by the police in 6223 Osage Avenue is that they 
were actually being hit with "friendly fire" from police in Post 
One. Officer James Berghaier testified that, although he initially 
thought that his team was being fired upon by MOVE, he later thought 
that they may have been receiving police gunfire. Officer William 
Klein and Lieutenant Frank Powell, however, vehemently disagreed. 
Further, Klein explained that the trajectory of the bullets was 


consistent only with being fired from the MOVE house itself. 
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The remaining evidence uncovered at the scene was not particu- 
larly illuminating. A 55-gallon drum containing liquid (later | 
identified as kerosene) was found in the garage, and several five- 
and one-gallon cans were found outside the perimeter of the house 
in the driveway. Additionally, police found papers and sandbags 
lining the basement walls and blankets covering some of the bodies. 
Finally, police, fire and Medical Examiner's Office personnel 
found a variety of animal remains (dog and chicken bones), pieces 
of the gun port and various other objects of little evidentiary 
value. No evidence was found of any tunnels and, indeed, Michael 


told us MOVE had not dug any. 


A final matter of concern to us is the manner in which the 
sdene was processed. The testimony we heard revealed a lack of 
coordination among various City agencies and a lack of care in 
searching for evidence. We will here discuSs several specific 
instances of improper or questionable methods of evidence 

retrieval which occurred. 

Numerous problems were occasioned by the absence of an estab- 
lished protocol for processing a large fire/crime scene such as 
this. Evidence retrieval was supervised initially by Fire Marshal 
Roger Ulshafer. Although the Medical Examiner's Office is respon- 
Sible for investigating (among other cases) all homicides, suicides 
and suspicious deaths, Chief Medical Examiner Marvin Aronson refused 


two requests by the Fire Marshal to come to the scene or to send 
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an assistant. Hameli was critical of this decision. He told us 
that ordinarily in these cases the Medical Examiner's Office is 
in charge of investigating the scene and recovering the bodies, 
although other agencies will, of course, assist. Catherman told 
us that this was Aronson's normal approach to a "case of this 
kind," and was not critical of Aronson's initial decision not to 
go to the scene in the morning. However, Catherman did go to the 
scene later that afternoon, even though he knew that decision 
might be contrary to Aronson's wishes. Similarly, Segal, who was 
critical of Aronson's decision that no one should go to the scene, 
went to Osage Avenue on May 15, 1985, despite Aronson's initial 
disapproval. 

Fire Marshal Ulshafer was also critical of the Medical Exam- 
iner's failure to come to the scene. He told us that although 
the Fire Marshal's Office usually processes fire scenes (sending 
any bodies to the Medical Examiner's Office), in unusual circum- 
stances such as this the Medical Examiner would be in charge and 
absolutely should have come to the scene. 

Because of the absence of a specific protocol for processing 
scenes such as this, the evidence retrieval was not well-coordi- 
nated among the various offices, and appropriate care was not 
taken. Catherman found many people walking around the scene when 
he arrived, but told us that this did not upset him because he 
regarded it as a fire scene, not a crime scene. Additionally, he 
found that some body parts already had been placed in Fire Depart- 


ment body bags when he arrived, so he was not able to direct their 
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excavation. Finally, he testified that, had he regarded it as a 
crime scene rather than a fire scene, he would have been more 
careful to note where evidence was found. Having heard this 
testimony, we recommend that City officials establish procedures 
and protocols to be followed for evidence retrieval and analysis 
at major crime scenes where there is multi-agency involvement. 

Numerous other instances of less than careful processing of 
the scene became apparent from the testimony we heard, despite 
the Fire Marshal's initial organizational efforts at the scene 
(such as assigning tasks to personnel from various agencies, 
requesting additional personnel from City and federal offices and 
ordering numerous photographs to be taken). To insure the safety 
of those digging inside the compound, the unstable party walls 
were removed before any digging was undertaken. However, removal 
of the walls was accomplished by knocking them down with a crane. 
Most of the bricks fell into the compound -further burying (and 
perhaps damaging) critical evidence. The crane was then used to 
Scoop debris -- including bodies and other evidence -- from within 
the compound and dump it onto Osage Avenue, where police and fire 
Þersonnel raked through it. As a result of this procedure, some 
of the bodies were damaged, and the exact locations from which 
these bodies (and at least one of the weapons) were unearthed 
could not be determined. Hameli was critical of this method of 
evidence retrieval: 

Q. Based on your experience as a Medical 


Examiner, is the use of a clam shell at the 
scene appropriate use of equipment? 
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A. No, the answer-to that question is defini- 
tely no. One has to keep in mind that it was 
a very difficult scene of course to investi- 
gate.... [T]he entire building actually col- 
lapsed. Everything from the top went down to 
the basement floor where actually the remains 
ultimately were found. The proper way [to 
investigate these] cases is to do layer by 
layer ... removal of the debris.... {Als you 
arrive at the point where the remains are 
found there should be stakeouts and numbers 
... and pictures [should] be taken and notes 
be written.... [T]hen the whole thing [should] 
be moved. But unfortunately, the maximum 
care was not given in this particular case.... 
[U]sing the clam shell, for instance, [caused] 
some post-mortem ... limb fractures and some 
mingling of some segments of the bodies which 
made ... the identification difficult for the 
Medical Examiner's Office and also ultimately 
[made it] difficult for our team to conduct 
our work. 


In contrast T this orderly method of evidence retrieval 
outlined by Hameli, an almost careless method of retrieval was 
pursued at the scene. Although numerous pictures were taken, 
many of the bodies were first photographed after they had been 
placed on litters instead of when they were first uncovered. 
Similarly, many of the photographs were taken after the objects 
had been scooped up by the crane and dumped onto Osage Avenue. 
This was so even though some of the objects were visible to 
personnel at the scene before the crane scooped up the objects. 
In those cases, personnel would simply tell Crime Lab officers 
where the debris had come from, and the officers would make a 
note of the information. However, many of the pictures them- 
selves were not labelled until two months after the incident. 
Moreover, the evidence itself was sometimes removed from the com- 


pound in lots -- for example, a shovel-full of bones -- and then 
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was labelled as a lot; individual pieces were not separated or 
labelled. (Catherman said that the bodies could not be separated 
at the scene.) Additionally, three entirely separate labelling 
systems were employed by the Police Department, the Fire Department 
and the Medical Examiner's Office in recovering the bodies: the 
Medical Examiner labelled the bodies A through K, with some sub- 
numbering, and the Mobile Crime Unit numbered the bodies, with 

some sub-lettering. (Thus, for example, Katricia Dotson was iden- 
tified by the Police Department as Body 2A, by the Medical Examiner 
as Body B-1, and by the Fire Department as Body 11. This discrep- 
ancy in labelling was not discovered until two-and-one-half days 
after the processing had begun.) The lack of specification in 
labelling was repeated in the tagging of scoops of debris removed 
from Osage Avenue. After police had raked through the debris, it 
was sent for further remote-site sifting, labelled only with an 
indication of whether or not it had come from 6221 Osage Avenue; 

no further specification was made of where ‘inside the compound 

the material had come from. 

Two final matters of concern to us are whether the bodies, 
once removed from the scene, were expeditiously and properly exam- 
ined. Hameli told us that the bodies were not kept in constant 
refrigeration and, in fact, were kept unrefrigerated for seven or 
eight days awaiting examination, so that by the time his team 
received the bodies, they were in very poor condition. His team 
subsequently moved them to a separate refrigeration facility. 


Both Catherman and Segal objected to this criticism. Segal told 


us that, to the best of his knowledge, there was no problem with 
the refrigeration while his office was examining the bodies. He 
pointed out that the refrigeration problems only arose when Hameli 
had the bodies moved to another refrigeration facility which had 
not been used for several years. The bodies were put in that 
facility before it had been activated long enough to have brought 
the temperature as far down as it ought to have been. This refrig- 
erator was then locked and Segal's team had no further access to 
it. Catherman repeated this explanation, but added that the facil- 
ity was at an improperly high temperature for only twenty-four 
hours, which was not enough to make a difference. The bodies 

were Simply in bad shape from the beginning. 

Lastly, Hameli said that the Medical Examiner's Office did 
not submit toxicology specimens for analysis in sufficient time 
to yield accurate results. Segal, however, disagreed. He 
explained that the delay was reasonable because other aspects of 
the autopsy took priority, and that the delay did not make any 
difference (although he recognized that some people may disagree 
with that). 

Unfortunately, it is impossible to gauge accurately the 
effect of these numerous instances of careless or unprofessional 
processing of the evidence. Had the scene been processed in a 
more meticulous manner, perhaps -- and only perhaps -- there would 
have been complete agreement among the wateuhaeteke that causes 
of death had been definitively determined, and perhaps additional 


weapons or other probative evidence would have been recovered. 
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We are satisfied, however, that the evidence was not so mishandled 


as to preclude accurate answers to the truly critical questions, 


such as whether MOVE members or children were Killed by police 


gunfire in the area. 


XII. THE C-4 COVER-UP AND RELATED ISSUES 


Two very significant facts regarding the Police Department's 


use and possession of C-4 came to light before this Grand Jury 


i 


investigation was convened: (1) Early in 1985, FBI Special Agent 
Michael Macys delivered more than thirty-seven pounds of C-4 to 
the Department's Bomb Disposal Unit (previously only relatively 
small amounts of C-4 were under the unit's control). (2) C-4 was 
included by Klein in the explosive device/satchel charge which 
was dropped by helicopter in the late afternoon of May 13, 1985. 
Our subsequent investigation disclosed two other matters of impor- 
tance pertaining to the Department's possession and use of C-4: 
(1) Explosive charges containing C-4 were twice used by Insertion 
Team B during the morning assault on 6221 Osage Avenue. In each 
instance a 1-1/4 pound block was employed. These charges were 
employed by the team (which first entered 6217 and then broke 
through to 6219), while attempting to remove the porch wall between 
6219 and 6221 and to remove the porch fortifications from which 
they were taking extensive gunfire. (2) A much lesser amount of 
C-4 -- either one third of a (1-1/4 pound) block or onarind of 
a pound -- was used by Insertion Team A when it subsequently 
attempted to breach the living room wall between 6221 and 6223. 
Essential facts regarding the Department's use of C-4 on May 
13th -- both in the morning assault ana "ih the early sii 
satchel charge -- are included in earlier parts of this report. 


Our purpose here is to explain how C-4 came into the Department's 
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possession and what actions some police officers took to preclude 
public disclosures about their possession and use of C-4. These 
latter activities also required us to consider whether criminal 
charges should be brought against any of the officers involved in 


the cover-up. 


We first considered how the Police Department came to possess 
a high-power military explosive such as C-4. Previously, C-4 was 
more readily accessible to police departments than it is today. 
At least since 1984, however, this explosive has been available 
only to and through the military. Nevertheless, various small 
amounts of C-4 came, almost routinely, into the Bomb Disposal 
Unit's possession. The typical route was as follows: Explosive 
and bomb training were available to Bomb Squad members through 
the federal government. Classes were held on various occasions 
at the FAA facility in Pomona, New Jersey, usually under the 
instruction of FBI Special Agent and explosives expert Michael 
Macys. We learned from Macys and others that it was an accept- 
able practice, at the completion of these classes, to give any 
surplus explosives -- including military explosives such as C-4 -- 
to individuals from the different participating law enforcement 
agencies for those agencies' legitimate use. It was by that 
method that small amounts of C-4 came to be in the Bomb Squad's 
possession in late 1984 and early 1985. The legitimacy of that 
possession, which was made possible by the FBI, was never an issue 


until after May 13, 1985. 
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In order to augment the C-4 available to the Bomb Disposal 
Unit, in January of 1985 Macys delivered to the Squad thirty 
1-1/4 pound blocks of C-4 -- 37-1/2 pounds of this high-power 
explosive. The C-4 was obtained by him from the FBI at Quantico, 
Virginia; it was given by Macys to the unit, not by request, but 
because Macys had been unable to provide any leftover C-4 at the 
completion of the 1984 school. He made the delivery in January 
because he believed that, without such material for training uses, 
the benefits of the Pomona instruction would be Jost or very sub- 
stantially diminished. The provision of such material, while 
"not quite common practice," was certainly not secret. When this 
delivery was made,-at least Powell, Angelucci and Muldowney were 
aware of it; Klein may also have known of the C-4's arrival, and, 
in our view, probably did. 

The January delivery of more than thirty-seven pounds of a 
high-powered explosive was revealed by the MOVE Commission and 
occupied much attention when publicly brought to light. The Com- 
mission, as we are, was greatly concerned about such a Sizable 
delivery being made without restriction. Like us, the Commission 
was also concerned that the Bomb Disposal Unit was somewhat unpro- 
fessional and insufficiently trained or experienced in handling 
explosives. This is partly evidenced by the misunderstanding on 
the part of some Squad members about C-4's risks and characteris- 
tics. Klein, for example, did not view C-4 as an "incendiary 
device," and believed that C-4 was safer than Tovex. Based on 


these assumptions, he mixed C-4 and Tovex when preparing the 
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Satchel charge. Explosives Expert Phelan, however, indicated 

that C-4 creates risks not present with Tovex, C-4, for example, 
detonates at 24,500 feet per second, while Tovex detonates at 
17,000 feet per second. There is also a higher propensity for 
fire because one characteristic of C-4, not present with Tovex, 

is that it creates heat upon detonation. We also enema from 
Phelan and Angelucci that the mixing together of Tovex and C-4 
results in tremendous force, heat and destruction upon detonation; 
indeed, when so mixed with C-4, Tovex can assume C-4's character- 
istics and explode at a higher rate. 

The explosives at the scene were transported either by indi- 
vidual officers or in the Bomb Squad truck. Klein, a member of 
Insertion Team A, testified that he placed about two pounds of 
C-4 in the pack which he took to the scene and into 6223 Osage 
Avenue. According to him, this explosive was not taken from the 
box containing Macys' large c-4 delivery. Rather, he took it 
from a much lesser amount of C-4 that had Previously been obtained 
for K-9 (canine) training. This K-9 C-4 was not in its original 
wrapping. Rather, it was in pieces and had, among other things, 
been bitten by the dogs. Klein also said that none of this c-4 
was used inside 6223 and that the approximately two pounds of C-4 
taken from the K-9 Supply was the full extent of the C-4 which he 
brought to the scene. We do not credit Klein's testimony on these 
latter points. Graham's immunized testimony, which we do credit, 
contradicted these statements by Klein. According to Graham, C-4 


provided by Klein, at Graham's request, was included by them in 
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the device used to breach the 6223/6221 living room wail. Further, 


because that C-4 was in its original block form and in ite origi- 
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pieces as described by Klein), it was alm 
the Macys delivery. in's other free admissions to us 
about his possession of C-4 and its use by him in the satchel 
charge, we do not understand why he chose to lie about his source 
of C-4 or its use inside 6223. It plainly appears to us, however, 
that he did. 

The explosives available for use by Insertion Team B were 
brought to the scene and carried by Muldowney. Muldowney told us 
that he brought at least two blocks of C-4, and said he wanted 
C-4 available for use by the team in the event that they encoun- 
tered a "bad situation." Like Klein, he said that he did not 
take this C-4 from the box in the explosives magazine where the 
Macys C-4 was stored. Rather, he said that he took the entire 
contents of a smaller bag of C-4, stored in the magazine, which 
had been obtained before January of 1985. There is no evidence 
before us indicating otherwise. It was that c-4 which was used 
at Connor's direction inside 6217 on the morning of May 13th. 

Other explosives were brought to the scene in the Bomb Squad 
truck early in the morning by officer Blackman. Blackman also 
returned to the Police Academy mid-day at Powell's direction to 
obtain more explosives. Nothing which we heard about the deliv- 
ery of these explosives, however, suggested that any additional 


C-4 was stored in the truck or otherwise available at the scene. 
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The facts with respect to Insertion Team B's actual use of 
C-4 inside 6217 at Connor's direction, and Insertion Team A's use 
of a lesser amount of C-4 in the device constructed by Graham and 
Klein, are set forth in Part VI of this report. In summary, the 
first such charge used by Connor's team contained a 1-1/4 pound 
block of C-4. A like amount was used in the second such charge 
although -- dissatisfied with the results of the first attempt -- 
Connor had requested something "a little heavier." It was this 
second device which exposed the very substantial bunker fortifi- 
cations on 6221's front porch. 

The fact that C-4 was employed by Insertion Team B while 
inside 6217 did not subsequently become widely known. According 
to Muldowney, the question of disclosure was discussed by and 
with Connor even before the team left the premises. Muldowney 
said that he acquiesced in an agreement not to discuss C-4's use 
because of "peer pressure" and a desire to keep Mike Macys "out 
of it." As a result, C-4's use inside 6217 was not divulged to 
anyone, outside a Bomb Disposal Unit/Police Department “inner 
circle," until we were so advised by Muldowney and Angelucci. 

The use of C-4 inside 6217, which Muldowney and Angelucci first 
told us about, was thereafter confirmed by Powell. He testified 
that, within a few days of the confrontation, Connor admitted to 
him that C-4 had been used inside 6217. Powell, however, main- 
tained his silence about this use until shortly before testifying 
before us when he spoke with attorneys and investigators involved 


in this Grand Jury investigation. 


Officer Raymond Graham also maintained his silence for a 


protracted period of time about his and Klein's use of a much 
smaller amount (either 1/3 of a pound or 1/3 of a 1-1/4 pound 
block) of C-4 when they constructed the device intended to breach 
the 6221/6223 living room party wall. Klein disavowed such use 
of C-4. Graham, however, whose testimony was available to us 
only after the grant of limited use immunity, admitted for the 
first time in his appearance before us to their use of C-4. He 
also said that he did not tell Powell about C-4's inclusion in 
the device and that he was not subsequently told by Klein to deny 
C-4's use. 

Facts with regard to the use of C-4 in the satchel charge 
cia ee Slow (but somewhat less slow) in surfacing. Klein told 
us that about 1-1/4 pounds of C-4 from his pack were included in 
the device because he believed that this would most effectively 
remove (push off) the bunker. He twice said that he did not recall 
if Powell asked or was told on the scene what was included in the 
charge. It was his view that he "probably" did so advise Powell, 
but he said that he could not specifically remember. Powell main- 
tained that he did not find out about the C-4's inclusion while 
at the scene and that he did not open the satchel. He said that 
the possible inclusion of C-4 was first suggested to him by Graham 
a "couple" of weeks later. The basis of Graham's hypothesis was 
the "crack" that the device made when detonated. After this sug- 
gestion by Graham, Powell ostensibly told Klein that he "didn't 


want to know" what was in the device. 
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We have been unable to resolve to our satisfaction the ques- 
tion of whether Powell knew, before its delivery, that the satchel 
charge device contained anything other than two long tubes of 
Tovex. We are Satisfied, however, that, following the confronta- 
tion, Powell and Connor, together with other police officers, set 
upon a course of action to altogether avoid the disclosure of 
facts about the Department's use and possession of C-4 on May 13, 
1985 and afterwards. 

AS already noted, non-disclosure of information about C-4's 
use inside 6217 was discussed even before leaving that house. 

Other similar discussions followed. Powell said that there was a 
conversation on the night of the incident at Bomb Squad headquar- 
ters at which he cautioned against discussing the C-4 because . 
Macys would get "jammed up" since Macys had provided a substantial 
amount of C-4 to the Squad. Angelucci and Muldowney recalled a 
conversation with Connor two or three days after the confrontation, 
during which Connor (1) raised concern abdilt disclosing C-4's 

use, (2) said that disclosure would implicate Macys, and (3) sug- 
gested uniformly saying that a substance like Tovex had been used. 
Angelucci recalls that Connor also suggested that disclosure should 
be avoided because of a possible violation of federal law. 

According to their testimony, Muldowney and Angelucci acqui- 
esced to the non-disclosure plan. Angelucci said he did so faced 
with Connor's insistence and “knowing about the normal retaliation 
within the Police Department ..." Angelucci also recalled another 


conversation on the issue of disclosure at which Powell and Connor 
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were present. It then appeared to Angelucci that Powell was "tak- 
ing his responses from Sgt. Connor in reference to what we should 
Say we used ..." It was also Angelucci's view that Powell was 
more concerned about Macys than was Connor. 

In addition to the putative desire to protect Macys, there 
was testimony presented to us Suggesting at least one other reason 
why the police officers declined to be forthright with respect to 
the matter of C-4. This arose from Sambor's public statement, 
not long after the confrontation, that the device which was deliv- 
ered to the roof by helicopter, contained only Tovex. Klein told 
us that, upon learning this, he felt "there was no way I was going 
to criticize the Pohice Commissioner. They would just crucify me 
if I changed the story." He also said that he was told by Connor 
"Don't make any waves. A bomb is a bomb no matter what was in 
it. Just keep you mouth shut." 

The result of these various conversations was that C-4's use 
in tha device was not immediately disclosed by anyone. Further, 
the various members of Insertion Team B agreed to say that HDP 
boosters (which were closer in velocity to C-4 than Tovex) were 
used by them in their morning assault on 6221. Statements con- 
sistent with these agreements were given to homicide detectives 
and MOVE Commission investigators. When questioned by homicide, 
Connor specifically said that he never had or used C-4. In addi- 
tion, while at a press interview, Powell -- well knowing that the 
Bomb Disposal Unit then possessed a substantial amount of C-4 -- 


stated that they had no c-4. 
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The C-4 deception went beyond false and misleading statements 
and extended to a physical cover-up. In large part, the Bomb 
Disposal Unit's abysmal, if not non-existent, record-keeping with 
regard to both the Squad's possession of and Squad members' access 
to explosives made this possible. (We learned that the Unit's 
record-keeping procedures with respect to these matters have since 
very drastically improved.) 

According to Powell, it was the MOVE Commission's formula- 

tion which prompted hiding the C-4 still possessed by the Unit. 
At one point, consideration was given to the C-4's destruction; 
Powell said, however, that he decided it was too expensive to 
destroy. Instead, the C-4 was removed from the Bomb Squad maga- 
zine and first hidden on the hill at the Range. Next, it was 
placed in the rafters of the bomb shack; upon reflection, however, 
Powell concluded that this arrangement was too dangerous. He 
then placed the C-4 in a box in the Squad's locker. This was a 
storage area which was also accessible to the federal authori- 
ties. Powell took advantage of this and marked "FBI" on the box. 
When MOVE Commission investigators thereafter appeared and asked 
what the box contained, Powell responded that they would have to 
contact the FBI if they wanted to inspect the box. As they did 
not do so, the Squad's cache of C-4 was not then seen by the Com- 
mission investigators or identified as belonging to the Police 
Department. 

In August, 1985, the truth about the C-4 began to come out 


as a result of an internal Police Department investigation. 
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Under Department auspices, tests were conducted to determine how 
the rooftop explosion occurred. Initially, one-pound tubes of 
Tovex were used to attempt to recreate the explosion on the roof. 
Testing shifted from one-pound Tovex tubes to two 2.27 pound tubes 
of Tovex, however, after Powell told Captain Eugene Dooley that 
he thought that two such tubes had been used in the device. Test- 
ing with even this greater amount of Tovex, however, still did 
not ignite the flammable liquid which they placed nearby. (At 
that time the police did not sufficiently know the cause of the 
explosion so as to be able to duplicate the rooftop conditions. ) 
Further, comparison of the Channel 10 tapes of the actual explo- 
Sion and tapes of the test explosions using Tovex evidenced a 
very different sort of detonation. 

AS a consequence of the differences in the tapes and the 
inconclusive testing results, Dooley told Sambor that he did not 
believe that they had been accurately advised about the bomb's 
composition. Based thereon, it was decided to reinterview Klein 
and Powell. After being faced with the tapes and other evidence, 
Klein admitted, at his interview, that he had included a block of 
C-4 in the device in addition to the Tovex tubes. According to 
Dooley, Klein said that he felt that he was the only one experi- 
enced enough to decide what was needed to bring about the desired 
results. Klein, on the other hand, said that he told Dooley that 
the C-4's use was authorized by Brooks and/or Sambor. (See ear- 
lier discussion in Part VII of this report.) Both Dooley and 


Klein agreed, however, that Klein then said that the only C-4 
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included by him in the device was the C-4 which he personally 
brought to the scene in the event of an emergency. 

The Klein admission was thereafter discussed by Dooley with 
Sambor. It was Dooley's belief that Sambor sent a memo to the 
Managing Director regarding this. The only related irregularity 
of which Dooley was aware, according to his testimony, was that 
he was instructed to keep everyone uninformed about the tests 
conducted at the Academy. 

Although Klein's admission with respect to C-4's use was 
leaked to the media not long afterwards, a substantial period of 
time passed before all of the facts with respect to Macys' January 
1985 C-4 delivery came to light. Macys told us that his concern 
about whether C-4 had been used in the device caused him about 
one month afterwards to ask Powell what happened to the C-4. He 
was then assured by Powell that he need not worry because "it" 
was "long gone." Macys then decided not to ask any more questions. 
His concerns did not abate, however, particularly when he later 
learned of MOVE Commission inguiries about police possession of 
C-4. 

It was against this background that Macys met Officer Remen- 
ter of the Bomb Disposal Unit in Center City in September, 1985. 
Coincidentally, Powell was giving a statement at homicide headquar- 
ters at the same time. Rementer's version of the conversation 
was that Macys was upset, said that he had to talk to Powell, and 
said that it could not be disclosed that they got C-4 from him. 


Macys said that Rementer asked him if it was okay that "that stuff 
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is still up there," and he responded "You've got to be kidding 
me." (According to Macys, this was after it had been publicly 
reported that the police had denied having more than a pound of 
C-4.) Macys said that Rementer then made a call, and, upon 
returning, told Macys not to worry because the stuff was "long 
gone." Macys said he did not believe this, but did not press. 
Rementer's version was that he called Connor and told him that 
Macys said that disclosure could not be made. According to 
Rementer, Connor responded to this by instructing Rementer to 
tell Macys that it had been "taken care of." 

Despite the Bomb Disposal Unit's assurances to him, it was 
Macys himself who eventually disclosed the facts regarding his 
very sizable delivery of C-4. Macys was interviewed about C-4 by 
MOVE investigators in the beginning of October, 1985. Some of 
the Commission's inquiries made Macys uncomfortable. In addition, 
certain of Macys' responses raised such doubts in the investiga- 
tors' minds that they discussed these doubts with another FBI 
employee. The doubts were thereafter relayed to Macys by the 
employee. As a result, Macys concluded that he was bound to dis- 
close fully the facts with respect to the C-4 delivery. An FBI 
agent, who also acted as a legal advisor, told Powell of Macys' 
intent. Thereafter, on the Tuesday after Columbus Day, 1985, 
Macys provided all the details about the delivery to his super- 
visor. These were communicated to MOVE Commission Chairman Brown 


by the FBI in a letter dated October 22 1985. That letter was 
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publicly read into the Commission's record by Brown on October 
25, 1985. 

Connor also testified before the MOVE Commission on October 
25, 1985. The FBI's letter concerning Macys' C-4 delivery was 
read into the record at the conclusion of Connor's direct exami- 
nation and before his questioning by the Commissioners. When 
asked about his knowledge of the delivery, Connor maintained that 
it was only "the other day" that he had learned about it. In 
addition, during his direct examination, he denied having either 
C-4 or Tovex while inside 6217 and, thus, of necessity, inferen- 
tially denied using C-4 while in 6217. He also said during his 
direct testimony that only about 3/4 of a pound of C-4 was then 
in the Unit's possession at the Range, and that he was unaware of 
any other C-4 in the Unit's possession. 

Although granted limited use immunity {i.e., legally guaran- 
teed that his testimony could not in any way be used against him), 
Connor persisted in telling lies when he first appeared before 
ey On that occasion, he told us, among other things, (1) that 
he did not recall what explosives were brought into 6217, but 
that a list was given to the MOVE Commission at its request; (2) 
that he did not make sure he had C-4 because, as far as he knew, 
"there was not that much plastic available to use"; (3) that he 
did not remember if he had C-4 in 6217; (4) that he did not remem- 
ber if he asked Powell whether C-4 could be obtained; (5) that he 
did not "believe" that he asked anyone inside 6217 whether they 


had C-4 to use as a counter-charge; and (6) that three HDP boosters 
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that more than three such boosters were used in the second attempt. 
Additionally, Connor said that he thought that his September, 

1985, conversation with Rementer referred to lesser amounts of 

C-4 which had earlier been delivered by Macys (as opposed to the 
large January, 1985 delivery). He also told us that their "con- 
cern was that a friend of ours might get jammed up for doing some- 
thing that might be perceived as improper" and that "[a]n explosive 
is an explosive, whether you buy it from a civilian warehouse or 
you get it off the military." 

Later, Connor returned voluntarily, without immunity or a 
subpoena, and admitted that much of the above testimony was a 
lie. Specifically, he (1) admitted to C-4's possession and use, 
at his direction and with his knowledge, while inside 6217; (2) 
Said that he collectively decided with Powell, Angelucci and Mul- 
downey not to mention plastic explosives; (3) explained his prior 
lack of candor was the result of an effort to protect brother 
officers and the FBI agent, as well as his belief that "it was 
somewhat immaterial whether it was plastic or HDP boosters": {4) 
told us that he knew that a substantial quantity of C-4 {he 
recalled sixteen or seventeen pounds rather than thirty-eight 
pounds) was stored not in the magazine, but out in the shed, well 
before a week before his Commission testimony; and (5) acknowl- 
edged his awareness of the attempts to hide the C-4 from the MOVE 


Commission. He also very profusely apologized to us for his prior 


falsehoods. This latter version of events was corroborated by 


the testimony of Angelucci, Muldowney and Powell. 


We have very extensively considered whether we should recom- 
mend the lodging of criminal charges against these police officers 
as a result of any of the previously described actions intended 
to prevent the disclosure of facts about the possession and use 
of C=4. It is our considered judgment that no such charges should 
be brought. The reasons for this conclusion are set forth in 
detail below. We wish to make it clear at the outset, however, 
that our decision does not reflect approval of the actions of (1) 
the various officers who misled Police Department and MOVE Commis- 
sion investigators, (2) Klein, who although candid about his pos- 
session of C-4 and its use in the satchel charge, apparently lied 
about his source for that C-4 and about its use inside 6223, or 
(3) Connor, who, by his own admission, lied under oath to both 
the MOVE Commission and this Grand Jury. Rather, it reflects our 
consensus, based on a variety of legal, practical and moral con- 
Siderations, that ending this massive investigation by charging a 
few front line officers would not serve any purpose or vindicate 
any interest when it was the City's high elected and appointed 


officials who were at least morally responsible for this great 


tragedy. 
Having said that, we will nevertheless briefly outline some 
of the criminal Charges which might arguably be brought against 


some individuals. (In so doing, we stress the word arguably. 


mentioned, there would or might exist substantial legal or factual 
questions in connection with any prosecution. We shall briefly 
allude to some, but not all, of these problems.) These charges 
include perjury, false Swearing, tampering with or fabricating 
physical evidence, obstructing administration of law or other 
governmental functions, and criminal conspiracy. 

A person commits perjury if, in any official proceeding, he 
makes a false statement under oath, or affirms the truth of a 
statement previously made, if the statement is material and the 
person who made it does not believe it to be true. A statement 
is material if it could have affected the course or the outcome 
of the proceeding in which it was made. Whether factual falsifi- 
Cation is material in a given situation is a question of law. 
Further, a person cannot be found guilty of perjury if he retracted 
his false statement in the course of the proceeding in which it 
was made before it became apparent that the falsification was or 
would be exposed and before the falsification substantially 
affected the proceeding. Nor can the falsity of a statement be 
established, and a person be convicted, based only on the uncor- 
roborated testimony of a single witness. 

False swearing in official matters occurs, essentially, when 
a person makes a false statement under oath, or swears to a prior 
statement's truth, when he does not believe the statement to be 
true, and when he makes the statement in an official proceeding 


or he intends the statement to mislead a public servant in 
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performing his official function. The provisions of the perjury 
Statute with respect to, among other things, retraction and cor- 
roboration also apply to this charge. 

Tampering with or fabricating physical evidence occurs if a 
person, believing that an official proceeding or investigation is 
pending or about to be instituted, takes action with respect to 
any record, document or thing to impair its verity or availability, 
or makes, presents or uses any record, document or thing knowing 
it to be false, with the intent to mislead the investigator or 
like public servant. 

It is to be noted that the term official proceeding or inves- 
tigation is pertinent to each of the previously discussed offenses. 
Our Grand Jury investigation is Clearly such an official proceeding. 
Whether the MOVE Commission is also an "official proceeding" for 
purposes of these statutes is a question which we have not tried 
to answer since we have decided, for other reasons, that charges 
Should not be brought. However, as the MOVE Commission's formula- 
tion was novel in Pennsylvania, the issue of its status is almost 
certainly a matter which would have been vigorously litigated by 
those charged if indictments were returned. 

There are two remaining statutes which must also be mentioned 
which do not involve "official" proceedings. The first, obstruct- 
ing the administration of law or other governmental function occurs 
when a person intentionally obstructs, impairs or perverts the 
administration ot law or other governmental function by physical 


interference or obstacle or any other unlawful act. Conspiracy 


occurs if people agree to engage in conduct which constitutes a 
crime and they entered into that agreement with the intent of 
promoting or facilitating the commission of that crime. Fora 
conspiracy to exist, there must also be some overt act, by one of 
the conspirators, in furtherance of a conspiracy after it is formed. 

In evaluating whether any of these charges should be lodged 
by us, we first generally categorized the actions pertinent to 
the C-4 bon iv the various officers. They fell in three cate- 
gories: (1) deception of investigators for the Police Department 
and MOVE Commission; (2) deception of the MOVE Commission itself; 
and (3) attempts to deceive this County Investigating Grand Jury. 

The first catedety of actions is not the proper subject of a 
criminal prosecution. While there is no doubt that homicide detec- 
tives and/or Commission investigators were misled by Connor, Powell, 
Klein, Muldowney and Angelucci, legal practicalities and other 
considerations militate against the lodging of charges. For exam- 
ple, the "pre-format interview" method first employed by homicide 
neither encouraged nor lent itself to full disclosure by those 
interviewed. The authority of the Commission investigators is 
also unclear. Furthermore, the statements obtained then may have 
been coerced by City officials. Statements given under these 
tainted circumstances are simply not significant enough to serve 
as the predicate for a criminal indictment. 

Most importantly, however, we feel that this misconduct was 
but a footnote to the tragedy that left eleven people dead. Given 


the enormity of the loss, the infantile deception engaged in by 
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these officers after May 13th is a petty detail. Their asinine 
behavior did not prevent this Grand Jury from determining the 
truth about the source and use of C-4. Although there is no 
excuse for hiding and altering evidence, that matter was collat- 
eral to the central issue of our investigation. It would be a 
mockery of justice to punish these officers, who risked their 
lives in confronting MOVE, while their superiors, the parties 
morally responsible for the entire debacle, went unscathed. 

To the best of our knowledge, only two officers -- Connor, 
by his own admission, regarding his use of C-4, and Klein, regard- 
ing the limited matters in which he is contradicted by Graham -- 
persisted in the second and third categories of conduct: the 
dissemination under oath of falsehoods and half-truths to the 
MOVE Commission and to this investigating body. (Muldowney, Ange- 
lucci, Klein and Powell did not testify before the MOVE Commission; 
with the exception of Klein's evidence regarding the source of 
C-4 and its use inside 6223, we believe ‘Prat the testimony which 
they gave before us with respect to the C-4 was candid and truth- 
ful.) The question of whether to recommend that they be charged 
with perjury and related offenses as a result of this conduct has 
been agonizing. 

Nevertheless, we have decided not to bring perjury and other 
charges against them. Particularly given Connor's audacity in 
lying to us, it is tempting to do otherwise in his case. (Klein's 
refusal to fully detail his conduct is far less audacious and, 


indeed, somewhat puzzling to us.) However, in light of our belief 


aid 


men should not be the exclusive target of legal 


process, we will not move only against these officers. In so 
concluding, we note that Klein has altogether retired from law 
enforcement with a psychiatric disability and that Connor, 
aithough he remains in law enforcement, is no longer in the 
City's employ. Hence, a determination as to whether Connor's 
lies reflect adversely on his ability to perform law enforcement 


duties is a decision that need not be made by the Philadelphia 


Police Department. 
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XIII. CONCLUSION 
SENSE LON 


Our report attempts to recount this City's greatest tragedy 
from beginning to end. It is an epic of governmental incompe- 
tence. It details an aati marked by political cowardice in 
its inception, inexperience in its Planning, and ineptitude in 
its execution. Even the ensuing investigations were marred by 
deception. 

While the conduct of City officials in handling MOVE is 
entirely unacceptable, it is not the proper subject of criminal 
Prosecutions. Applying the law to the facts as we found them, no 
charges are Warranted. Yet we do not exonerate the men responsi- 
ble for this disaster. Rather than a vindication of those offi- 
cials, this report should stand as a permanent record of their 
morally reprehensible behavior. This City, its leaders .and citi- 


zens, must never forget the terrible cost of their misjudgments. 
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